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NOTICE OF A SPECIAL MEETING OF SHAREHOLDERS OF 

SUREID, INC.  

 
December 5, 2017 

Dear Shareholder: 

You are receiving this notice (the “Notice”) as a shareholder of SureID, Inc., which is now doing 
business as “Fortior Solutions” (the “Company”), in connection with a special meeting of shareholders (the 
“Special Meeting”) to consider and vote on a number of matters relating to a contemplated restructuring of 
the Company, as described in more detail below and in the attached Information and Disclosure Statement 
and exhibits thereto.   

In November 2015, the Company entered into a loan agreement with Goldman Sachs Specialty 
Lending Group, L.P., as Administrative Agent for various lenders (the “Senior Secured Lenders” and 
Goldman Sachs Specialty Lending Group, L.P., acting in its capacity as Administrative Agent for the Senior 
Secured Lenders, the “Secured Lender”), to provide the Company with funding for growth, product 
development and operating purposes (the “Senior Secured Loan”).  As collateral for the Senior Secured 
Loan, the Secured Lender was granted a lien on all of the property and assets (both tangible and intangible) 
of the Company and its subsidiaries.  That loan was in place for more than a year when in mid-April 2017 the 
Company’s largest customer, the U.S. Navy, unexpectedly notified the Company on very short notice that it 
was terminating the certification that permitted the Company to provide its RAPIDGate® program services to 
Navy facilities.  Although the Company took immediate steps to try to reverse that decision, customer 
revenue related to the RAPIDGate program at Navy facilities dropped significantly, which ultimately 
resulted in a loss of approximately $3 million per month of operating revenue.  In addition to the significant 
loss of revenue, notification of termination of the Navy certification also triggered an event of default under 
the Senior Secured Loan.   

After receiving notification of termination of the Navy certification, the Company underwent a CEO 
succession and took various steps to reduce expenses and attempt to place the Company in a position where 
it could continue to operate on a go-forward basis.  In addition to implementing a significant reduction in 
personnel, on October 19, 2017, after a robust marketing process, the Company sold assets related to its 
commercial business, including the “SureID” and “Eid” names, to STS SID LLC (“Sterling”), a wholly 
owned subsidiary of Sterling Infosystems, Inc., dba Sterling Talent Solutions, for approximately $6.6 
million.  Although the Company retained its government business, the agreement with Sterling includes a 
five-year agreement not to compete in areas outside of the government and certain critical infrastructure 
sectors.  The Merchant Banking Division of Goldman Sachs (“MBD”) holds a significant equity position in 
Sterling through its balance sheet and/or funds or accounts managed by MBD.  MBD is separated from the 
Securities Division of Goldman Sachs (including the Secured Lender) through customary information 
barriers. 

Because the Secured Lender had a lien on all of the property and assets that were sold to Sterling, all 
of the net proceeds generated by the asset sale to Sterling were applied against the Company’s obligations 
under the Senior Secured Loan.  Concurrently with the closing of that transaction, however, the Secured 
Lender provided a working capital facility for the Company in the amount of up to $5 million.  

In addition, on or about December 4, 2017, Goldman, Sachs & Co., LLC, an affiliate of the Secured 
Lender, notified the Company of its irrevocable exercise of its penny warrants with respect to 2,608,466 
shares of voting common stock, 111,111 shares of non-voting common stock, 1,059,352 shares of Series A 
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Preferred Stock and 900,448 shares of Series B Preferred Stock, equal to 10% of each outstanding class and 
series of the Company’s shares, which shares may be transferred to and among the affiliates of the Secured 
Lender (each such affiliate, including Goldman, Sachs & Co., LLC, a “Secured Lender Affiliate 
Shareholder”).   

While the Secured Lender has continued to provide funding to the Company in order to help 
facilitate an orderly restructuring of the Company’s business and related obligations, the Company continues 
to be in default under the Senior Secured Loan, and if the Secured Lender chose to do so, the Secured Lender 
could cease providing funding and foreclose on the Senior Secured Loan. As of November 30, 2017, 
approximately $57.9 million is owed under the Senior Secured Loan.  Based on the Company’s most recent 
estimate, the current value of the Company’s remaining business is substantially less than the amount 
payable to the Secured Lender under the Senior Secured Loan.  As a result, if the Secured Lender were to 
decide to foreclose on the Company, sell all of the Company’s assets, and apply the proceeds against the 
remaining balance of the debt, the Company anticipates there would be no remaining assets available for 
distribution to the shareholders.  Nevertheless, since early May, 2017, the Secured Lender and the 
Company’s management have worked to negotiate the terms of the consensual restructuring now being 
proposed that preserves value for shareholders. Specifically, the proposed plan will, among other things, 
significantly reduce the Company’s outstanding Senior Secured Loan.  As part of the restructuring, current 
shareholders (other than the Secured Lender Affiliate Shareholders) will receive 75% of the effective 
ownership of the operating company that constitutes the source of substantially all of the Company’s 
revenues (less up to 10% which will be reserved for issuance under a long-term incentive plan as described 
in the attached Information and Disclosure Statement).  Each Secured Lender Affiliate Shareholder will 
forego its right to exchange its shares of AST for shares of FS Holdings.  The Company believes that the 
proposed restructuring will preserve value for all stakeholders, including shareholders, by avoiding 
foreclosure by the Secured Lender on the Company’s remaining assets and permitting the Company to 
continue to operate its government business.   

Although there are a number of complicated steps required in order to implement the contemplated 
restructuring, in short, and as more completely described in the attached Information and Disclosure 
Statement and exhibits thereto, following the amendment and restatement of the Company’s current articles 
of incorporation and bylaws to change the Company’s name to Fortior Solutions, Inc., provide for non-
unanimous shareholder consent and impose specified restrictions on the transfer of Company capital stock 
(the “Proposed Amendments”), two subsidiaries of the Company, Advance Science Technologies, Inc.,  an 
Oregon corporation and a guarantor of the Senior Secured Loan (“AST”) and FS-IP, LLC, a New York 
limited liability company (“FS-IP”), but not the Company itself, will file voluntary petitions for 
reorganization under Chapter 11 of the U.S. Bankruptcy Code.  The Company will not be in bankruptcy and 
will remain the principal operating company, continuing with its business outside of bankruptcy, 
substantially as it conducts business today.   

Following the bankruptcy petitions of those two subsidiaries, and following the appropriate 
approvals of the Bankruptcy Court as described in the attached Information and Disclosure Statement and 
exhibits thereto, the Company would first complete a merger transaction (referred to as the “Step One 
Merger”), pursuant to which the equity holdings of the Company’s current shareholders will transfer on a 
one-for-one basis for an equivalent number and type of shares in AST.  AST will have articles of 
incorporation and bylaws nearly identical to the Company’s then-existing articles of incorporation and 
bylaws, and the Company will become a wholly owned subsidiary of AST, and then be converted from a 
corporation to a limited liability company.  The issuance of shares of AST stock to the Company’s 
shareholders in connection with the Step One Merger will be effected in reliance on the exemption from the 
Federal and state securities laws registration requirements provided by section 1145(a) of the Bankruptcy 
Code. 
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Immediately following completion of the Step One Merger and the conversion of the Company to a 
limited liability company, the Company’s current shareholders (other than the Secured Lender Affiliate 
Shareholders) will exchange their shares in AST on a one-for-one basis for the same number and type of 
shares in Fortior Solutions Holdings, Inc. (“FS Holdings”), an entity that will also have articles of 
incorporation and bylaws nearly identical to the Company’s articles of incorporation and bylaws following 
the amendment and restatement noted above.  Each Secured Lender Affiliate Shareholder will forego its right 
to exchange its shares of AST for shares of FS Holdings. The primary difference will be that equity of the 
Company will effectively be held by the Company’s current shareholders (including the Secured Lender 
Affiliate Shareholders), and the Company’s management team, with the Secured Lender Affiliate 
Shareholders and/or their affiliates effectively owning 25% of the equity interests in the Company (which is 
approximately 15% more than they currently own), and the Company’s other shareholders effectively 
owning the remaining balance (up to 10% of which will be available for issuance to the Company’s senior 
management team and certain other key employees as non-voting incentive units (treated as profits interest 
for tax purposes) pursuant to a long-term equity incentive plan).   

A Special Meeting of Shareholders, to be held on December 27, 2017, has been called for the 
purpose of considering and voting on various matters relating to the contemplated restructuring.  The 
Company has been advised by the Secured Lender that if the contemplated transactions and related 
restructuring are not approved by the Company’s shareholders, then the Secured Lender intends to proceed 
immediately with exercising its rights under its loan documents, which include its rights to cease providing 
financing to the Company and to foreclose on the Company’s assets. The Company believes that, as a result 
of any such foreclosure, there would be no remaining assets available for distribution to the shareholders.   

As noted, the Step One Merger and the subsequent steps of the restructuring pursuant to the Plan (as 
defined below) (collectively, the “Post-Petition Reorganization”) and other related matters will occur 
following a Chapter 11 bankruptcy that will be filed by two Company subsidiaries (and not by the Company 
itself, which will remain the principal operating company and will be named Fortior Solutions LLC), and 
certain aspects of the contemplated restructuring are conditioned upon receipt of Bankruptcy Court approval.  
This Information and Disclosure Statement thus also serves, to the extent required, as the “Disclosure 
Statement” required under U.S. bankruptcy law for such Chapter 11 bankruptcies, respecting the Joint Plan 
of Reorganization for AST and FS-IP (the “Plan”), a copy of which Plan is included with this Notice.  
Subject to the Bankruptcy Court’s schedule and rulings, among other things, the Company expects (a) the 
Step One Merger and the Post-Petition Reorganization to become effective approximately 45 days following 
the Chapter 11 bankruptcy filing; and (b) the Company’s shareholders will be entitled to exchange their 
Company capital stock for the securities deliverable upon the effectiveness of the Step One Merger and Post-
Petition Reorganization, as applicable, promptly following confirmation of the Plan and occurrence of the 
Effective Date (as defined in the Plan). 

MATTERS TO BE CONSIDERED AT THE SPECIAL MEETING 

A special meeting of the shareholders of the Company will be held on December 27, 2017 at 10:00 
a.m., Pacific Time, at 5800 NW Pinefarm Place, Hillsboro, Oregon 97124 (the “Special Meeting”) to 
consider and vote upon the following matters:   

1) To approve the Fourth Amended and Restated Articles of Incorporation and Third Amended 
and Restated Bylaws of the Company, which amend and restate the Company’s current 
articles of incorporation and bylaws, respectively, to (a) change the Company’s corporate 
name to “Fortior Solutions, Inc.”, (b) provide for non-unanimous written shareholder 
consent, and (c) impose specified restrictions on transfers of Company capital stock by its 
shareholders (collectively, the “Proposed Amendments”); 
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2) To approve the agreement and plan of merger (the “Step One Merger Agreement”), by and 
among the Company, AST and FS MergerSub, Inc.  
NOTE--THE STEP ONE MERGER WILL ONLY OCCUR IF PROPOSAL NO. 3 IS ALSO 
APPROVED;  

3) To authorize the Company to approve the Plan, and all of the transactions reflected therein, 
as proposed by the Company’s subsidiaries AST and FS-IP, which will be filing bankruptcy 
petitions if Proposals 1, 2 and 3 are approved, and including, without limitation, the 
granting of releases by the Company’s shareholders, and by the Company and its 
subsidiaries in favor of the Released Parties (the “Plan Proposal”), and granting releases 
in favor of the Released Parties (as defined in the Information and Disclosure Statement);  

4) To approve the adjournment of the Special Meeting (if necessary or appropriate to solicit 
additional proxies if there are not sufficient votes to approve (a) the Proposed Amendments, 
(b) the Step One Merger Agreement or (c) the Plan Proposal); and 

5) To transact any other business that may properly come before the Special Meeting and any 
adjournments or postponements thereof.   

Notwithstanding approval of any or all of the foregoing proposals by the shareholders, the Board of 
Directors may decide not to proceed with the Step One Merger or filing the Plan with the Bankruptcy Court. 

The foregoing items of business are more fully described in the Information and Disclosure 
Statement accompanying this Notice, which also constitutes the notice required pursuant to Subsection 5(j) 
of each of Section 4.3A and 4.3B of the Company’s Third Amended and Restated Articles of Incorporation.  
Only shareholders of record at the close of business on December 15, 2017 (the “record date”) that are 
entitled to vote at the Special Meeting are entitled to notice of  the Special Meeting. 

THE BOARD OF DIRECTORS UNANIMOUSLY RECOMMENDS THAT THE 
SHAREHOLDERS VOTE “FOR” EACH PROPOSAL. 

YOUR VOTE IS VERY IMPORTANT.  PLEASE VOTE YOUR SHARES PROMPTLY, 
WHETHER OR NOT YOU EXPECT TO ATTEND THE SPECIAL MEETING.  YOU CAN FIND 
INSTRUCTIONS FOR VOTING ON THE ENCLOSED PROXY CARD.  IF YOU HAVE QUESTIONS 
ABOUT THE PROPOSED AMENDMENTS, THE STEP ONE MERGER AGREEMENT, THE POST-
PETITION REORGANIZATION OR THE SPECIAL MEETING, PLEASE CONTACT THE 
COMPANY’S CHIEF FINANCIAL OFFICER, SEAN SULLIVAN, AT (503) 924-5226.  IF YOU HAVE 
QUESTIONS ABOUT VOTING YOUR SHARES, PLEASE FOLLOW THE CONTACT INSTRUCTIONS 
ON YOUR PROXY CARD. 

REQUESTED SHAREHOLDER ACTIONS  

1. Review the enclosed materials, including Part I (History of the Company and Summary of the 
Proposed Restructuring), Part II (Proposals and Board Recommendations), Part III (Summary of 
Current Organization and Initial Restructuring Steps), Part IV (Summary of the Bankruptcy Filing 
and Post-Petition Reorganization), Part V (Risk Factors), Part VI (Director and Management 
Interests), Part VII (Release of Certain Parties), Part VIII (Summary of Certain Federal Tax 
Considerations of the Transactions), and Part IX (Appraisal Rights) of the Information and 
Disclosure Statement attached hereto and the included exhibits included therein.  
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2. Please complete, sign, and return the included “Form of Proxy, Ballot and Consent to Trading 
Restrictions and Releases”  to Matthew Pierce at the Company’s offices at 5800 NW Pinefarm 
Place Hillsboro, OR  97124, via email to mpierce@fortiorsolutions.com, or via facsimile to 
(503) 924-5217, to ensure your shares will be voted at the Special Meeting. The giving of a proxy 
will not affect your right to vote in person if you attend the meeting. The proxy, when properly 
executed, will be voted in the manner directed by the shareholder on the proxy. If no choice is 
specified, the proxy will be voted “FOR” each of the proposals and as the proxyholders determine in 
their discretion on any other issues that come before the Special Meeting.  Please note the proxy and 
ballot serves both as a proxy card regarding the Proposed Amendments, the Step One Merger, and 
the other Proposals set forth therein, and, to the extent required, as a ballot solicited in accordance 
with bankruptcy law for the Post-Petition Reorganization pursuant to the Plan. 

If the Company’s shareholders entitled to vote on the matters set forth above approve the 
contemplated restructuring transactions and the Company proceeds with the Post-Petition Reorganization, 
you will receive a letter of transmittal instructing you on how to submit any stock certificate(s) you currently 
hold for shares of the Company in exchange for shares of Fortior Solutions Holdings, Inc.  Please do not send 
your stock certificates with the proxy and ballot.   

You are encouraged to read this entire document carefully and should not assume that the 
information contained herein is complete or accurate as of any date other than the date hereof.  The Company 
does not anticipate publishing updates or revisions to the information included in the Information and 
Disclosure Statement to reflect events or circumstances occurring after the date hereof.  If you have any 
questions regarding these matters, please do not hesitate to call Sean Sullivan at (503) 924-5226 or email him 
at ssullivan@fortiorsolutions.com.  

On behalf of the Company, I thank you for your continued support. 

Sincerely, 

 

James Robell 
President and CEO 
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SPECIAL NOTICE REGARDING FEDERAL AND STATE SECURITIES LAWS 

As of the date of distribution of this Information and Disclosure Statement, neither this 
Information and Disclosure Statement nor the Joint Plan of Reorganization for the bankruptcy 
debtor entities (the “Plan”) has been filed with or reviewed by the Bankruptcy Court, and 
neither this Information and Disclosure Statement nor the Plan has been filed with the United 
States Securities and Exchange Commission (the “SEC”) or any state securities commission.  
Neither this Information and Disclosure Statement nor the Plan has been approved or 
disapproved by the SEC or any state securities commission and neither the SEC nor any state 
securities commission has passed upon the accuracy or adequacy of this Information and 
Disclosure Statement or the merits of the Plan.  Any representation to the contrary is a criminal 
offense. 

This Information and Disclosure Statement has been prepared to, among other things, comply 
with Section 1125 of the Bankruptcy Code and Bankruptcy Rules 3016 and 3017, but has not 
yet been approved by the Bankruptcy Court as complying with Section 1125 or Rules 3016 and 
3017. The securities to be issued under the Plan on or after the Effective Date have not been and 
will not be the subject of a registration statement filed with the SEC under the Securities Act of 
1933, as amended (the “Securities Act”), or any securities regulatory authority of any state 
under any state securities laws (“Blue Sky Laws”). 

The offer, issuance and distribution of securities under or in connection with the Plan, including 
in connection with the proposed merger, will be done in reliance on the exemption from the 
Securities Act and Blue Sky Laws registration requirements provided by Section 1145(a) of the 
Bankruptcy Code to exempt the registration of the issuance of the securities issued under or in 
connection with the Plan. The Company is a proponent of the Plan with the debtors, and 
accordingly the securities offered to the shareholders of the Company as contemplated by the 
Plan, pursuant to which such shareholders will be deemed to receive securities in Advance 
Science Technologies, Inc. an Oregon corporation (“AST”) and then exchange such securities 
for securities in Fortior Solutions Holdings, Inc., (“FS Holdings”), comply with section 
1145(a)(1).   

This Information and Disclosure Statement contains “forward-looking statements” within the 
meaning of the Private Securities Litigation Reform Act of 1995. Such statements consist of any 
statement other than a recitation of historical fact and can be identified by the use of forward-
looking terminology such as “may,” “will,” “should,” “could,” “intend,” “consider,” “expect,” 
“plan,” “anticipate,” “believe,” “predict,” “estimate,” or “continue” or the negative thereof or 
other variations thereon or comparable terminology. Forward-looking statements include those 
relating to the value of the Company’s business and assets and the amount available for 
distribution to the Company’s current shareholders in the event of a foreclosure by Goldman 
Sachs Specialty Lending Group, L.P.; current fair value or fair market value of the Company’s 
shares; financial results and potential financial preservation for shareholders and the Company 
of the contemplated restructuring transactions; classification of “Claims and Equity Interests” 
in the Plan and compliance with the Bankruptcy Code requirements; creditors or interest 
holders of the debtors that will exist at the time of the proposed bankruptcy filing; compliance 
with applicable requirements of the Bankruptcy Code with respect to the Plan; and the 
Company’s ability to complete the proposed restructuring as contemplated. You are cautioned 
that all forward-looking statements involve risks and uncertainties that could cause actual 
events or results to differ materially from those referred to in such forward-looking statements. 
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Important factors that could cause or contribute to such differences include those described in 
Part V (“Risk Factors”).  The Liquidation Analysis set forth in Exhibit M, projections and 
other information contained herein and attached hereto are estimates only, and the value of the 
securities to be received by the Company’s current shareholders may be affected by many 
factors that cannot be predicted. Any analyses, estimates or recovery projections may or may 
not turn out to be accurate.   

THIS INFORMATION AND DISCLOSURE STATEMENT IS INTENDED TO BE 
CONFIDENTIAL AND MAY BE USED ONLY TO EVALUATE THE MATTERS 
DESCRIBED HEREIN.  YOU AGREE TO KEEP IT CONFIDENTIAL AND YOU MAY NOT 
DISCUSS OR COPY THIS DOCUMENT (EXCEPT WITH OR FOR YOUR INVESTMENT 
AND LEGAL ADVISORS).  
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PART I 
HISTORY OF THE COMPANY AND SUMMARY OF PROPOSED RESTRUCTURING 

SureID, Inc. (now doing business as Fortior Solutions) (the “Company”), was founded in 
November 2001 as an Oregon corporation under the name of Eid, Inc.  The Company developed its 
primary product, the RAPIDGate® Program, a high-assurance identity and access control solution, to 
help the U.S. military, critical infrastructure and other security-focused organizations register, identity 
proof, background screen, credential and manage the access privileges of vendors and contractors 
requiring access to secured facilities.  The Company, which subsequently changed its name from Eid, 
Inc., to Eid Access, Inc., to Eid Passport, Inc., won its first military RAPIDGate customer in 2004 and 
by the end of 2016 had operations at every U.S. Navy and Marine Corps base in the continental 
United States, Hawaii and Guam, plus 24 U.S. Army facilities and 15 U.S. Coast Guard facilities.  As 
of April 2017, prior to the Navy abruptly cancelling the Company’s certification to do business on 
Navy sites (as described below), the Navy was by far the largest of the Company’s customers, 
comprising approximately 70% of the Company’s $57 million in annual sales. 

From 2004 to 2011, the Company grew its RAPIDGate business, slowly at first, then 
increasingly rapidly.  In 2012 through 2013, as the Company’s subscriber-based RAPIDGate business 
model began to reach critical mass and sustained cash flows, the Company’s management and Board 
of Directors, in consultation with its largest shareholders, made a strategic decision to diversify its 
product mix and to expand the target market into the broad and very large commercial and consumer 
identity verticals.  The strategic growth plan developed in the subsequent year focused the Company’s 
vision broadly on high-assurance identity rather than only access control.  In 2012, the Company 
moved to its current headquarters building in Hillsboro, Oregon.   

In 2015, the Company engaged Deloitte Corporate Finance (“Deloitte”) to help develop a 
long-term financing strategy.  The first phase would be to provide additional growth capital, in the 
form of a $25 million senior secured debt facility.  The next phase would be to secure equity 
financing.  In November 2015, the Company entered into a loan agreement with Goldman Sachs 
Specialty Lending Group, L.P., as Administrative Agent for various lenders (the “Senior Secured 
Lenders” and Goldman Sachs Specialty Lending Group, L.P., acting in its capacity as Administrative 
Agent for the Senior Secured Lenders, the “Secured Lender”), to provide the Company with funding 
for growth, product development and operating purposes (the “Senior Secured Loan”).  As collateral 
for the Senior Secured Loan, the Secured Lender was granted a lien on all of the property and assets 
(both tangible and intangible) of the Company and its subsidiaries.  Also in 2015, as a part of a 
rebranding effort to better reflect its focus on identity, in addition to its traditional business of access 
control, the Company changed its name to SureID, Inc.   

The Company’s development activities focused upon three principal commercial product 
areas:  consumer-friendly and convenient electronic fingerprint capture to facilitate FBI fingerprint-
based criminal history records checks (target users would include individuals who are required to 
obtain a copy of their own record in order to work or volunteer in certain regulated industries);  
vendor management solutions such as identity proofing and vetting for large organizations that 
require high-assurance access control; and the production and issuance of high-security, 
cryptographic PIV-I credentials.  Primarily due to its Navy business, the Company had issued more 
than 200,000 PIV-I credentials since 2014, making it among the largest, if not the largest, issuer of 
such credentials in the world.  The Company sought to grow its PIV-I business outside of the 
military. 
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A key element of the Company’s diversification and growth approach was to promote high-
assurance identity through in-person identity registration and verification.  In 2016, this philosophy, 
along with the strategy to target FBI fingerprinting business, consumer customers and national 
commercial customers, led the Company to establish an arrangement with a major national retail 
company to deploy a nationwide network of high-assurance registration kiosks.  By mid-2107, the 
Company had shipped its proprietary registration kiosks to approximately 800 stores across the 
country, with at least one in each state. 

The Senior Secured Loan was in place for more than a year when in mid-April 2017, the 
Company’s largest customer, the Navy, suddenly and unexpectedly notified the Company on several 
days’ notice that it was terminating the certification that permitted the Company to provide its 
RAPIDGate® program services at Navy facilities, and instead would be in-sourcing vendor identity 
and credentialing services to the Government.  The Navy took this action despite the fact that the 
Navy appeared to have been highly satisfied with the RAPIDGate program:  (a) only three months 
earlier, the Navy had issued an extension of the Company’s CCS certification through February 2, 
2018, and (b) the Navy emphasized in its notification to the Company that its decision to in-source 
services to the Government was “in no way a reflection on SureID.”  The Company took immediate 
steps to try to reverse the Navy’s decision, and Management spend much of the next several months 
in an unsuccessful attempt to revive the Navy business.  The Navy’s action quickly led to a 
precipitous drop in RAPIDGate revenue, which ultimately resulted in a loss of approximately $3 
million per month of operating revenue.  

In addition to the significant loss of revenue, the Navy’s action also triggered an Event of 
Default under the Senior Secured Loan. The Navy’s action also rendered infeasible a proposed broad 
equity financing being led by the Company’s financial advisors, and resulted in the loss of a 
promising acquisition of a fingerprinting company that the Company had anticipated  would add to 
the Company’s capabilities, help diversify its revenue sources and increase its sales. 

After receiving the Navy's notification, the Company began taking immediate steps to try to 
mitigate the impact to the Company and its shareholders. These actions included making significant 
cuts in expenditures and further reductions in overall spending.  Because payroll accounted for a 
substantial portion of the Company’s fixed recurring expenses, the Company made significant 
headcount reductions beginning in the second quarter of 2017, laying off more than 400 employees 
through November 2017.  Headcount reductions were made at all levels, including virtually all vice 
presidents and two senior members of executive management, the Company’s Chief Information 
Officer and its Chief Marketing Officer, leaving the Company with only three executive officers.  In 
addition, the Company’s Chief Executive Officer stepped aside on May 31, 2017, and the Board 
appointed the Company’s long-time President and Chief Operating Officer, James (Jim) Robell, as his 
replacement.   

The Company’s financial advisor, Deloitte, was also directed to change its financing tactics 
and proceeded to approach more than 200 potential investment sources, ranging from special situation 
investors to lenders to strategic acquirers.  The Company held more than one dozen in-depth 
management presentations with potential financial sponsors and strategic investors.  In October 2017, 
the Company sold its SureID commercial business, including the “SureID” and “Eid” names, to STS 
SID LLC (“Sterling”), a wholly owned subsidiary of Sterling Infosystems, Inc., dba Sterling Talent 
Solutions, for approximately $6.6 million.  The Merchant Banking Division of Goldman Sachs 
(“MBD”) holds a significant equity position in Sterling through its balance sheet and/or funds or 
accounts managed by MBD.  MBD is separated from the Securities Division of Goldman Sachs 
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(including the Secured Lender) through customary information barriers.  Although the Company 
retained the assets related to its government and related critical infrastructure business (the 
“Government and Critical Infrastructure Assets”) (aside from the Company’s FBI Fingerprint 
Channeler business, subject to the Government’s consent) and certain other assets related to its 
business (the “Other Business Assets”), the transaction with Sterling includes a five-year agreement 
not to compete in areas outside of the government and certain critical infrastructure sectors.  In 
addition to the Other Business Assets and the Government and Critical Infrastructure Assets, the 
Company estimated in mid-October 2017 that as of December 31, 2016, it had approximately $86 
million of U.S. federal net operating losses or “NOLs,” which provide the potential for future tax 
savings (together with the Other Business Assets and the Government and Critical Infrastructure 
Assets, the “Assets”).   

Because the Secured Lender had a lien on all of the property and assets that were sold to 
Sterling, all of the net proceeds generated by the asset sale to Sterling were applied against the 
Company’s obligations under the Senior Secured Loan.  Concurrently with the closing of that 
transaction, however, the Secured Lender agreed to establish a working capital facility for the 
Company in the amount of up to $5 million.   

Although the Secured Lender has continued to provide funding to the Company in order to 
help facilitate an orderly restructuring of the Company’s business and related obligations, the 
Company continues to be in default under the Senior Secured Loan.  If the Secured Lender chose to 
do so, the Secured Lender could cease providing funding and foreclose on the Senior Secured Loan.  
As of November 30, 2017, approximately $57.9 million is owed under the Senior Secured Loan.  
Based on the Company’s most recent estimate, the current value of the Company’s remaining 
business is substantially less than the amount payable to the Secured Lender under the Senior Secured 
Loan.  As a result, if the Secured Lender determines to foreclose on the Company, sell all of the 
Company’s assets, and apply the proceeds against the remaining balance of the debt, the Company 
anticipates there would be no remaining assets available for distribution to the shareholders.   

Instead, the Company’s management and the Board of Directors, along with its largest equity 
investor and the Secured Lender, have spent the past several months developing a plan to restructure 
the Company.  The overall goals are to (a) maintain the government RAPIDGate business, (b) 
decrease the Company’s operating debt, and (c) provide the existing shareholders an opportunity to 
maintain ownership in the Company and the prospect of eventually realizing some return on invested 
capital.  The restructured Company will continue to pursue government and certain critical 
infrastructure business and intends to formally change its name to Fortior Solutions as a part of the 
proposed restructuring.  As explained in greater detail below, as a result of the proposed restructuring 
(i) certain assets of the Company (other than government and critical infrastructure assets) will be 
transferred to and owned by Advance Science Technologies, Inc., an Oregon corporation (“AST”), 
which will become wholly owned by the Secured Lender Affiliate Shareholders (as defined below) 
and/or their affiliates; and (ii) all of the government and critical infrastructure assets will continue to 
be owned by the Company, and the Company will be owned indirectly (a) 75% by the Company’s 
existing shareholders (other than the Secured Lender Affiliate Shareholders) (less up to 10% by the 
Company’s management team (and potentially other service providers) as non-voting Class P 
Incentive Units (as defined below) (treated as profits interest for tax purposes) pursuant to a long-term 
incentive plan (the “LTIP”)); and (b) 25% by AST.  On or about December 4, 2017, Goldman, Sachs 
& Co., LLC, an affiliate of the Secured Lender, notified the Company of its irrevocable exercise of its 
penny warrants with respect to 2,608,466 shares of voting common stock, 111,111 shares of non-
voting common stock, 1,059,352 shares of Series A Preferred Stock and 900,448 shares of Series B 
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Preferred Stock, equal to 10% of each outstanding class and series of the Company’s shares, which 
shares may be transferred to and among the affiliates of the Secured Lender (each such affiliate, 
including Goldman, Sachs & Co., LLC, a “Secured Lender Affiliate Shareholder”), and is included 
herein as a current shareholder of the Company for purposes of the information set forth in this 
Information and Disclosure Statement. 

The proposed restructuring will be effected through the Chapter 11 cases of AST and FS-IP, 
LLC (“FS-IP”), also a wholly owned subsidiary of the Company.  The Company, which is the 
principal operating company, will not file for Chapter 11 because the filing of a bankruptcy by the 
Company could give rise to the right of its government business contract counterparties (namely, the 
federal government) to terminate those contracts, severely diminishing the value of the Company.  As 
a result, the Company will not be a chapter 11 debtor, but will be a proponent of the Joint Plan of 
Reorganization for the entities that do file for Chapter 11.   

Since early May, 2017, the Board and the Company’s management have been working diligently to 
avoid foreclosure by the Secured Lender on the Senior Secured Loan, and, in close consultation 
with the Company’s legal, accounting and financial advisors, have negotiated the terms of the 
consensual restructuring now being proposed.  The Board and the Company’s management believe 
that the proposed restructuring presents the most likely, if not only, means to preserve value for 
shareholders, and best serves all of the Company’s stakeholders. 
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PART II 
PROPOSALS AND BOARD RECOMMENDATIONS 

PROPOSAL NO. 1 -- PROPOSED AMENDMENTS: 

To initiate the contemplated restructuring, the Company will first need to amend its current 
articles of incorporation and bylaws to (a) change its corporate name to “Fortior Solutions, Inc.”, 
(b) provide for non-unanimous shareholder consent, and (c) impose specified restrictions on transfers 
of Company capital stock by its shareholders (collectively, the “Proposed Amendments”).  Copies of 
the proposed Fourth Amended and Restated Articles of Incorporation and Third Amended and 
Restated Bylaws are attached as Exhibits A and B, respectively. The Company sold its “SureID” 
name, among other assets, to Sterling in October 2017, and since that time has operated under the 
assumed business name of “Fortior Solutions.”  The Proposed Amendments would effect the 
corporate name change of the Company to “Fortior Solutions, Inc.” The Proposed Amendments 
would also provide that the shareholders of the Company could act by non-unanimous, rather than 
unanimous, consent.  Under Oregon law, non-unanimous shareholder consent is permitted; however, 
it must be expressly authorized by the Company’s charter documents.  Effecting this change would 
permit the Company to obtain shareholder approval to take particular actions by written consent, 
rather than holding a special meeting, in each case to the extent the requisite level of shareholder 
votes are obtained.  Obtaining shareholder approval by written consent often is less costly, more 
convenient, can be done more quickly, and generally is more efficient than obtaining shareholder 
approval by calling a special meeting.  Finally, the restrictions on transfer of shares of the Company’s 
capital stock by its shareholders specified in the Proposed Amendments are designed to help preserve 
the Company’s NOLs.  See Part V for more information on these proposed transfer restrictions. 

PROPOSAL NO. 2 -- STEP ONE MERGER AGREEMENT:  

As described in further detail in Part III “Summary of the Step One Merger,” the next step of 
the proposed restructuring transactions will be to merge FS MergerSub, Inc. (“MergerSub”), which is 
a wholly owned subsidiary of the Company’s wholly owned subsidiary AST, with and into the 
Company (the “Step One Merger”) pursuant to the Agreement and Plan of Merger by and among the 
Company, AST and MergerSub (the “Step One Merger Agreement”).  Under the terms of the Step 
One Merger Agreement, the Company will become a wholly owned subsidiary of AST and all 
outstanding shares of preferred and common stock of the Company, as well as all outstanding options 
and warrants, in any case, other than those held by the Secured Lender Affiliate Shareholders, will be 
automatically deemed to be converted on a one-for-one basis into an equal number of shares of 
preferred stock, common stock, options and warrants in AST, having substantially the same rights, 
preferences and privileges that those shares of stock, options and warrants had in the Company, 
subject to the additional transactions contemplated by the Plan as discussed below.  The shares of the 
Company held by the Secured Lender Affiliate Shareholders will be actually exchanged in the same 
manner as described above with respect to the shares held by the other shareholders on a one-for-one 
basis into an equal number of shares in AST.  The officers and directors of the Company will become 
the officers and directors of AST, and AST’s articles of incorporation and bylaws will also be 
substantially identical to the Company’s articles of incorporation and bylaws at the time of the Step 
One Merger (each of which will have been amended as contemplated pursuant to Proposal No. 1).  In 
addition, any shareholder or other similar agreements, including any related restrictions on transfer 
currently in place between the Company and its shareholders (the “Shareholder Agreements”) will 
continue in effect with respect to the AST shares to be held by the Company’s current shareholders.  
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In order to effect the Step One Merger, the shareholders of the Company must approve the 
Step One Merger Agreement.  If the shareholders of the Company approve the Step One Merger 
Agreement, the completion of the Step One Merger will occur only after the Bankruptcy Court 
approves the Plan, and as part of the Post-Petition Reorganization.  In connection with the issuance of 
AST shares to the Company’s shareholders in connection with the Step One Merger  (both deemed 
and actual as described above), the Company intends to rely on the exemption from the Securities Act 
and Blue Sky Laws registration requirements provided by Section 1145(a) of the Bankruptcy Code.  
If all matters are approved, each of the steps described above are expected to occur immediately after 
each other.  See “Proposal No. 3 - Plan Proposal” below.   

Please note that, while the Step One Merger provides for the issuance of shares of AST in 
exchange for shares of the Company, if Proposals No. 2 and No. 3 are approved, the Plan is 
confirmed by the Bankruptcy Court, and the restructuring is effected, by approving the Step One 
Merger, the shareholders of the Company (other than the Secured Lender Affiliate Shareholders) are 
effectively approving the issuance of shares of Fortior Solutions Holdings in exchange for their shares 
in the Company as described below. 

PROPOSAL NO. 3 -- PLAN PROPOSAL: 

As described in further detail in Part IV “Summary of the Bankruptcy Filing and Post-
Petition Reorganization,” contingent upon shareholder approval of the Step One Merger Agreement, 
the remainder of the restructuring, including the completion of the Step One Merger, will be 
accomplished through the Chapter 11 bankruptcy cases of AST and FS-IP.  The Company will 
continue to be the principal operating company, and it will NOT be a debtor in the bankruptcy.  
Completion of a plan of reorganization is the principal objective of a Chapter 11 reorganization case, 
and the Bankruptcy Code authorizes a debtor to solicit votes for the acceptance of a plan of 
reorganization prior to the filing of a Chapter 11 case through a so-called “prepackaged” plan of 
reorganization process.  Each of the Company, as an equity interest holder of the Debtors, and the 
Secured Lender, as creditor of the Debtors, is having its vote solicited hereunder  in respect of 
confirmation of the Plan (defined below). 

At the time when the Chapter 11 bankruptcy case is commenced, which will be after the 
shareholders of the Company will have approved the Step One Merger Agreement but before the Step 
One Merger is effected, you will continue to be a shareholder of the Company.  The Company is 
soliciting your approval, as a shareholder of the Company, authorizing the Company to accept and 
vote in favor of the Debtors’ Joint Prepackaged Plan of Reorganization (the “Plan”). As noted, the 
Company itself will not be a “debtor” in the bankruptcy case.  Therefore, the shareholders of the 
Company are not and should not be deemed a class of creditors or interest holders entitled to vote on 
the Plan.   

As described in further detail in Part VII “Release of Certain Parties,” the Plan and related 
restructuring contemplates that the Company, the Secured Lender and their respective affiliates, past 
and present officers and directors, and certain other persons and entities will be released from certain 
claims that arose prior to approval of the Plan by the Bankruptcy Court.  Approval of the Plan by the 
shareholders will also constitute approval by the shareholders of such releases. 

Subject to the receipt of the approval of the Step One Merger Agreement by the shareholders 
of the Company and the approval of the Plan by the Bankruptcy Court (“confirmation”), the Plan 
provides for the actions described as follows: 
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• First, the Step One Merger will be effected, such that AST will be the parent of the 
Company rather than a subsidiary of the Company.  Shortly after the Step One 
Merger is completed, the Company will be converted from an Oregon corporation 
into an Oregon limited liability company (the “LLC Conversion”), as a result of 
which it will be named Fortior Solutions LLC.  

• Next, AST’s 100% equity ownership of the Company will be transferred (the “AST 
Equity Transfer”) to a recently formed indirect wholly owned subsidiary, FS-IS, LLC 
(“FS-IS”), an Oregon limited liability company, which will immediately transfer such 
ownership interest to its wholly owned subsidiary, FSIHC, LLC, an Oregon limited 
liability company (“FSIHC”).  Although AST will continue to own 100% of the 
Company, that ownership will be indirect through FS-IS and FSIHC. 

• Next, 75% of the membership interests in FSIHC1 will then be transferred to Fortior 
Solutions Holdings, Inc. (“FS Holdings”), another recently formed wholly owned 
subsidiary of the Company, and the remaining 25% will be held by the Secured 
Lender Affiliate Shareholders and/or their affiliates through ownership of AST. Each 
Secured Lender Affiliate Shareholder will forego its right to exchange its shares of 
AST for shares of FS Holdings and AST will assume all but $20 million in principal 
of the Company’s outstanding Senior Secured Loan obligations, and the Company’s 
shareholders (other than the Secured Lender Affiliate Shareholders) will be deemed 
to have exchanged all of their shares of AST capital stock on a one-for-one basis for 
an equivalent number and type of shares of preferred stock and/or common stock, as 
the case may be, of FS Holdings.2   

As a result, after the contemplated restructuring is completed, (a) the Company's current 
shareholders (other than the Secured Lender Affiliate Shareholders) will own 100% of the 
outstanding shares of FS Holdings3, which will own up to 75% of FSIHC, which will own 100% of 
the Company (which will own the Government and Critical Infrastructure Assets), and (b)  Secured 
Lender Affiliate Shareholders and/or their affiliates will own 100% of the outstanding shares of AST, 
which will own 25% of FSIHC (and therefore, indirectly, 25% of the Company) and certain assets of 
the Company not necessary for the government and critical infrastructure business. As noted in the 
footnote below, up to 10% of the equity in FSIHC will be reserved for issuance as non-voting Class P 
Incentive Units (treated as profits interest for tax purposes) under the LTIP, with amounts payable 
under the LTIP being applied as a reduction against amounts payable to FS Holdings in respect of its 
membership units.  (Collectively, this reorganization is referred to as the “Post-Petition 
Reorganization”). 

In order to effect the Post-Petition Reorganization, the shareholders of the Company must 
authorize the Company to approve the Plan (acting upon necessary shareholder and board approval as 
herein provided) and the Bankruptcy Court must confirm the Plan as consistent with bankruptcy law. 
                                                      
1 7,500,000 Class A Common Membership Units in FSIHC will be issued to FS Holdings (which will be owned by the Company’s 
shareholders), 2,500,000 Class B Common Membership Units in FSIHC will be issued to AST (which will be owned by the Secured 
Lenders), and up to 1,153,690 non-voting Class P Incentive Units will be available for potential issuance to officers, employees and other 
services providers pursuant to a long term incentive plan (the “LTIP”).  Any amounts payable in respect of any Class P Incentive Units will 
be deducted from amounts payable to FS Holding in respect of its Class A Common Membership Units and will not impact amounts 
payable in respect of the Class B Common Membership Units.   See “Long Term Incentive Plan” below. 
2 In addition, after the exchange has been effected, the articles of incorporation of AST, which will then be owned by the Senior Secured 
Lenders, will be further amended to provide that no non-voting equity securities may be issued by AST.   
3 By approving the Step One Merger and the Plan, you will effectively be approving the exchange of your shares in the Company for shares 
of Fortior Solutions Holdings if the Plan is confirmed by the Bankruptcy Court. 
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If the shareholders vote to authorize the Company to approve the Plan, you and the other 
shareholders will also be agreeing to release the Released Parties. See Part VII (Release of Certain 
Parties).  

PROPOSAL 4 -- ADJOURNMENT: 

If there are not sufficient shareholders present at the Special Meeting, in person or by proxy, 
to approve the Proposed Amendments, the Step One Merger and the Plan, the Company may move to 
adjourn the Special Meeting to solicit additional proxies.   

YOUR OWNERSHIP FOLLOWING THE POST-PETITION REORGANIZATION: 

Corporate Structure of Fortior Solutions Holdings, Inc. 

Following the final step of the contemplated restructuring transactions, the Company’s 
current shareholders (other than the Secured Lender Affiliate Shareholders) will be shareholders of 
FS Holdings, which will be an Oregon corporation (as the Company is at present).  FS Holdings will 
have a single asset, which will be its majority ownership interest in FSIHC, which will, in turn, own 
100% of the Company.  Each of the Company’s current shareholders (other than the Secured Lender 
Affiliate Shareholders) will own the same number and type of shares of preferred stock and/or 
common stock of FS Holdings, as the case may be, as they hold in the Company immediately prior to 
the restructuring, and those shares will have substantially the same rights, preferences and privileges 
in FS Holdings that such shares had in the Company.  FS Holdings’ articles of incorporation and 
bylaws will also be substantially identical to the Company’s articles of incorporation and bylaws at 
the time of the Step One Merger (each of which will have been amended as contemplated pursuant to 
Proposal 1, so that FS Holdings’ articles and bylaws also will permit the shareholders to act by non-
unanimous written consent, as permitted under Oregon law), and any shareholder agreements will 
continue in effect with respect to the FS Holdings shares.  It is also expected that the officers of FS 
Holdings will be substantially the same as the Company’s existing officers.  The board of directors of 
FS Holdings will be reduced from the Company’s current size of eight, to a range of from three to 
seven, with the initial board to be composed of five directors:  one director to be appointed by the 
holders of Series A Preferred Stock (as provided in the FS Holdings’ (and the Company’s existing) 
articles of incorporation), who initially will be James Hart, one director to be appointed by Halvuna 
KFT (CH) Corp., the largest current shareholder of the Company (“Halvuna”), (as provided in its 
Master Agreement with the Company, as amended, who initially will be Greg Priddy, and three 
directors to be appointed by FS Holdings’ shareholders generally, who initially will be Jim Robell, 
Ray Humphrey and Pat McMahon.  AST will also have the right to appoint one (1) person to attend, 
as a non-voting observer, each meeting of the board of managers of FS Holdings, and any committees 
thereof, but will not have the right to appoint any members to the board.  All existing options to 
purchase shares of Company common stock will terminate.  Although optionees will have the ability 
to exercise vested options prior to such termination, in light of the fact that the exercise prices for the 
Company’s options are substantially higher than the current fair market value of the Company’s 
common stock, the Company does not expect any options to be exercised prior to termination. 

Following the contemplated restructuring, FS Holdings will be the majority owner of FSIHC 
(the immediate parent company of the Company).  The board of directors of FS Holdings will have 
the right to appoint all three (3) of the members of the board of managers of FSIHC, which board of 
managers will oversee the Company and the operations of the related business going forward.  (See 
“Corporate Structure of FSIHC, LLC and Fortior Solutions, LLC” below.)   
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Copies of the FS Holdings articles of incorporation and bylaws that will be in place 
immediately following completion of the contemplated restructuring transactions are attached hereto 
as Exhibits C and D, respectively.   

Corporate Structure of FSIHC, LLC and Fortior Solutions LLC 

As described in more detail below, following the final step of the contemplated restructuring, 
the Company will become a wholly owned subsidiary of FSIHC, LLC.  FS Holdings (the entity that 
will ultimately be owned by the Company’s current shareholders (other than the Secured Lender 
Affiliate Shareholders) will own 7,500,000 Class A common membership units of FSIHC (75% of the 
common membership units), AST (the entity that will be owned by the Secured Lender Affiliate 
Shareholders and/or their affiliates) will own 2,500,000 Class B common membership units of FSIHC 
(25% of the common membership units), and 1,153,690 Class P non-voting inventive membership 
units (the “Class P Incentive Units”), which equates to 10% of the total membership units on a fully 
diluted basis, will be reserved for issuance under the LTIP (as described in “Long Term Incentive 
Plan” below).  The Class A and Class B common membership units held by FS Holdings and AST 
will be voting membership units and, except as noted below with regard to the allocation of amounts 
payable under the LTIP to the Class A common membership units, and certain separate voting rights 
for the Class B common membership units, the Class A and Class B common membership units will 
have the same rights, preferences and privileges.  The Class P Incentive Units to be issued to 
participants under the LTIP will be nonvoting membership units treated as profits interests for tax 
purposes, with holders of those units only having economic rights.  The only economic difference 
between the Class A common membership units held by FS Holdings and the Class B common 
membership units held by AST is that any amounts payable to holders of the Class P Incentive Units 
in connection with a sale or other disposition of the Company will be deducted from the portion of the 
proceeds that would otherwise be payable in respect of FS Holdings’ Class A common membership 
units.  In addition, since the Class B common membership units do not hold sufficient voting power 
to separately approve a sale of the Company, the Senior Lender will also have a right to require that 
FSIHC redeem its Class B common membership units at fair market value following the earlier of (i) 
the maturity date of the restructured loan, (ii) the date at least 75% of the outstanding obligations 
under the restructured loan have been paid in full; and (iii) a sale of the Company. 

FSIHC’s board of managers will consist of three (3) individuals.  As noted above, FS 
Holdings will have the right to appoint all three (3) of such managers to the board, who will initially 
be Greg Priddy, Jim Robell and Ray Humphrey.  AST will have the right to appoint one (1) person to 
attend, as a non-voting observer, each meeting of the board of managers of FSIHC (and any 
subsidiaries), and any committees thereof, but will not have the right to appoint any members to the 
board. AST will, however, have separate approval rights with regard to certain matters.  The officers 
of FSIHC will be approved by the board of managers and will initially be Jim Robell, Sean Sullivan 
and Katherine Cowan.  

The Company will be a wholly owned subsidiary of FSIHC following the restructuring and, 
as is the case with the Company’s current subsidiary entities, Jim Robell, Sean Sullivan and Katherine 
Cowan will serve as the members of the board of managers and as the officers of the Company.  As 
noted above, AST will have the right to appoint one (1) person to attend, as a non-voting observer, 
each meeting of the board of managers of the Company, and any committees thereof, but will not 
have the right to appoint any members to the board.  
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Although both FSIHC and the Company will be limited liability companies, and therefore 
pass-through entities for tax purposes, FS Holdings will be a C corporation, and thus no income or 
gain generated at the Company or FSIHC will be taxable to the FS Holdings’ shareholders.  To the 
extent FSIHC is allocated any taxable income, subject to any legal or contractual limitations, tax 
distributions would be made to the members in order to pay any related tax liabilities.  

A copy of the operating agreements that will be in place immediately following completion 
of the contemplated restructuring transactions for each of FSIHC and the Company is attached hereto 
as Exhibit E and Exhibit F, respectively.   

Current Entity Structure 
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Final Entity Structure 
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Post-Restructuring - Restructured Senior Secured Loan  

In addition to the Secured Lender’s willingness to significantly reduce the total amount of 
debt payable by the Company, provided that the contemplated restructuring is approved by the 
necessary parties and becomes effective, the Secured Lender has also agreed to restructure the terms 
of its existing loan with the Company.  A summary of the material terms of the existing Senior 
Secured Loan and the terms that are proposed to be in place provided that the contemplated 
restructuring is approved are set forth on Exhibits G and H attached hereto.  

Long Term Incentive Plan 

As noted above, subject to shareholder and Bankruptcy Court approval, FSIHC will be 
implementing the LTIP for Company management and other key employees, which will be directly 
related to an increase in the value of the Company over time.  A total of up to 1,153,690 membership 
units (equivalent to up to 10% of the equity value of FSIHC) will be available for issuance by the 
board of managers of FSIHC under the LTIP.  Participants in the LTIP will be granted nonvoting 
Class P Incentive Units, which will have a threshold value equal to the total per unit equity value of 
FSIHC on the date of grant.  Each participant’s Class P Incentive Units will be subject to vesting, 
forfeiture and repurchase on terms to be determined by the board of managers of FSIHC.  Any 
amounts that are ultimately payable to holders of Class P Incentive Units will be applied as a 
reduction against the amounts that would otherwise be payable to the Class A common membership 
units held by FS Holdings.  A summary of the material terms of the LTIP plan is attached hereto as 
Exhibit I.  It is expected that approximately 12 key employees of the Company, including Jim Robell, 
Sean Sullivan, and Katherine Cowan, will be issued Class P Incentive Units, and that approximately 
9% (out of the total 10% reserved) of the Class P Incentive Units will be issued immediately 
following completion of the contemplated restructuring.   

Termination of Company Stock Options 

In connection with the contemplated restructuring all of the Company’s outstanding options 
to purchase stock of the Company will terminate.  Although optionees will have the ability to exercise 
vested options prior to such termination, in light of the fact that the exercise prices for the Company’s 
options are substantially higher than the current fair market value of the Company’s common stock, 
the Company does not expect any options to be exercised prior to termination.  

Transfer of Certain Assets to AST and Related Retention of License by the Company 

As described below, certain of the Company’s assets have been transferred to FS-IP, and if 
the contemplated restructuring is approved by the shareholders and the Bankruptcy Court, FS-IP will 
be merged into AST, which will be wholly owned by the Secured Lender Affiliate Shareholders 
and/or their affiliates.  Those assets include certain credentialing assets of the Company, the 
Company’s facial recognition, block chain assets and related intellectual property rights, as well as 
certain other assets not sold to Sterling.  To the extent any of the intellectual property rights 
transferred to FS-IP are necessary for the continuation of the Company’s business, the Company will 
retain a perpetual, worldwide, royalty-free license with respect to such intellectual property. 
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VOTING AND BOARD RECOMMENDATIONS:  

Following a review and discussion of all relevant information regarding the Proposed 
Amendments, the Step One Merger, and the Post-Petition Reorganization at a board meeting 
concluded on December 4, 2017, the Company’s board of directors (the “Board”) unanimously (a)(i) 
approved the Proposed Amendments, (ii) determined that the Proposed Amendments are fair to, 
advisable and in the best interests of the Company and its shareholders, (iii) authorized management 
to submit the Proposed Amendments to the Company’s shareholders for approval at the Special 
Meeting (as defined below) (“Proposal No. 1”), and (iv) recommended that the Company’s 
shareholders approve the Proposed Amendments; (b)(i) approved the Step One Merger Agreement 
and the transactions contemplated by the Step One Merger Agreement, (ii) determined that the Step 
One Merger is fair to, advisable and in the best interests of the Company and its shareholders, (iii) 
authorized management to submit the Step One Merger Agreement to the Company’s shareholders 
for approval at the Special Meeting (“Proposal No. 2”), and (iv) recommended that the Company’s 
shareholders approve the Step One Merger Agreement;  (c)(i) authorized the Company to approve the 
Plan and all of the transactions reflected therein, as proposed by the Company’s subsidiaries AST and 
FS-IP, who will be filing bankruptcy petitions if Proposal Nos. 1, 2 and 3 are approved, and 
including, without limitation, the granting of releases by the Company’s shareholders, and by the 
Company and its subsidiaries in favor of the Released Parties (together with the Proposed 
Amendments and the Step One Merger, the “contemplated restructuring transactions”), (ii) 
determined that the Plan is fair to, advisable and in the best interests of the Company and its 
shareholders, among others, (iii) authorized management to submit the Plan to the Company’s 
shareholders for approval at the Special Meeting (“Proposal No. 3”), and (iv) recommended that the 
Company’s shareholders authorize the Company to approve the Plan and the granting of releases in 
favor of the Related Parties; and (d)(i) authorized management to submit the proposal to adjourn the 
Special Meeting if necessary to solicit additional proxies, to the Company’s shareholders for approval 
at the Special Meeting (“Proposal No. 4”), and (ii) recommended that the Company’s shareholders 
approve Proposal No. 4.  

To consider and vote upon the foregoing proposals, a special meeting of the shareholders of 
the Company entitled to vote on such proposals will be held on December 27, 2017 at 10:00 a.m., 
Pacific Time (the “Special Meeting”), at 5800 NW Pinefarm Place, Hillsboro, OR 97124.  The 
presence, in person or by proxy, of a majority of the total number of outstanding shares of stock of the 
Company entitled to vote at the Special Meeting is necessary to constitute a quorum at the Special 
Meeting.  Only shareholders of record at the close of business on December 15, 2017 (the “record 
date”) who are entitled to vote at the Special Meeting are entitled to notice of  the Special Meeting.  
As noted above under the descriptions of the applicable proposals, Proposal Nos. 1, 2 and 4 described 
above require the consent of the holders of a majority of the shares of the Company’s outstanding 
capital stock entitled to vote, and THE STEP ONE MERGER WILL ONLY OCCUR IF PROPOSAL 
NO. 3 IS ALSO APPROVED. Proposal No. 3 described above also requires the consent of a majority 
of the outstanding voting shares, and also a majority of the outstanding shares, whether voting or 
nonvoting.  Notwithstanding approval of any or all of the foregoing proposals by the shareholders, the 
Board may decide not to proceed with the Step One Merger or the bankruptcy filing and seeking 
approval of the Plan from the Bankruptcy Court. 

For each proposal, abstentions will count for purposes of determining whether a quorum 
exists at the Special Meeting.  However, abstentions will not be counted as votes cast either for or 
against, and a matter will be approved by the shareholders if the votes cast in favor of the proposal 
exceed the votes cast opposing the proposal.  The proxies will be voted for or against the proposal, or 
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as an abstention, in accordance with the instructions specified on the proxy card.  If no instructions 
are given, the proxy will be voted “FOR” approval of the proposals.   

THE BOARD UNANIMOUSLY RECOMMENDS THAT THE COMPANY’S 
SHAREHOLDERS VOTE “FOR” THE PROPOSAL TO APPROVE THE PROPOSED 
AMENDMENTS, “FOR” THE PROPOSAL TO APPROVE THE STEP ONE MERGER 
AGREEMENT, “FOR” THE PROPOSAL TO AUTHORIZE THE COMPANY TO APPROVE 
THE PLAN (INCLUDING, WITHOUT LIMITATION, THE GRANTING OF RELEASES BY 
THE COMPANY’S SHAREHOLDERS, AND BY THE COMPANY AND ITS SUBSIDIARIES 
IN FAVOR OF THE RELEASED PARTIES), AND “FOR” THE PROPOSAL TO APPROVE 
THE ADJOURNMENT OF THE SPECIAL MEETING (IF IT IS NECESSARY OR 
APPROPRIATE TO SOLICIT ADDITIONAL PROXIES IF THERE ARE NOT SUFFICIENT 
VOTES TO APPROVE THE PROPOSED AMENDMENTS, THE STEP ONE MERGER 
AGREEMENT, AND THE PLAN (INCLUDING, WITHOUT LIMITATION, THE 
GRANTING OF RELEASES BY THE COMPANY’S SHAREHOLDERS, AND BY THE 
COMPANY AND ITS SUBSIDIARIES IN FAVOR OF THE RELEASED PARTIES)). 

The Board believes that the contemplated restructuring transactions present the most likely, if 
not only, means to preserve some potential value in the Company for its current shareholders. In 
reaching its decision (a) to approve the Proposed Amendments and recommend the approval of the 
Proposed Amendments to its shareholders, (b) to approve the Step One Merger Agreement and 
recommend the approval of the Step One Merger Agreement to its shareholders and (c) to approve the 
Plan and all of the transactions reflected therein, as proposed by the Company’s subsidiaries AST and 
FS-IP, and recommend to its shareholders the authorization of the Company to approve the Plan, and 
including, without limitation, the granting of releases by the Company’s shareholders, and by the 
Company and its subsidiaries in favor of the Released Parties, the Board consulted with management, 
as well as its legal and financial advisors, and considered a number of factors, with substantial time 
provided for review and discussion, including, among others, the following: 

• the Board’s knowledge of the Company’s business, operations, financial condition, earnings 
and prospects, and its understanding of the Company’s business, operations, financial 
condition and prospects following the contemplated restructuring transactions.  In particular, 
the Board considered the following factors: 

○ the fact that after significant effort, including its financial advisor, Deloitte, 
approaching more than 200 potential investment sources, ranging from special 
situation investors to lenders to strategic acquirers, and holding more than one dozen 
in-depth management presentations with potential financial sponsors and strategic 
investors, such activities did not result in the Company finding either investors or 
buyers interesting in acquiring all or part of the business at an amount sufficient to at 
least cover the Company’s obligations under the Senior Secured Loan.   

○ the fact that the Company believes that current value of the Company’s remaining 
business is substantially less than the amount payable to the Secured Lender under 
the Senior Secured Loan and the likelihood that if the restructuring is not approved, 
the Secured Lender will foreclose, in which case there would be no remaining assets 
available for distribution to the shareholders after the proceeds from a sale of the 
Company’s assets are applied against the remaining balance of the Senior Secured 
Loan;  
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○ the expectation that the contemplated restructuring transactions will result in at least 
$35 million in debt relief and more favorable loan terms following the closing of the 
transactions;  

○ the potential for the Company to increase in value after the completion of the 
contemplated restructuring transactions and for the Company’s current shareholders 
to retain an opportunity to share in potential future increases in that value;  

○ current industry, economic and market conditions and the limited alternatives, if any, 
to the contemplated restructuring transactions, including the prospect of the Company 
being able to continue to operate as an independent enterprise on an unrestructured 
basis, and the risks associated with those alternatives, including the Company’s debt 
financial resources and business operations;  

○ that Jim Robell will continue to serve as the President and Chief Executive Officer of 
the restructured company;  

○ the Company’s senior management will have an incentive to increase the value of the 
restructured company through the LTIP; 

○ its conclusion after its analysis that the contemplated restructuring transactions will 
provide the Company the best, if not the only, opportunity to continue its business 
operations and for its shareholders to share in the potential future value of the 
Company; and 

○ the fact that, following the contemplated restructuring transactions, the fully diluted 
equity that the Company’s currently shareholders effectively will own in the 
restructured Company will be approximately the same as it is currently in the existing 
Company; 

• the contemplated restructuring transactions will permit the Company’s current shareholders 
to have the opportunity to participate in the benefit of the reduced and restructured debt and 
potential long term growth opportunities, including, among other things: 

○ the Company’s current shareholders (other than the Secured Lender Affiliate 
Shareholders) will own 75% of the restructured company following the closing 
(which amount will be subject to a reduction in an amount of up to 10% of the value 
of the Company that will be payable in respect of non-voting Class P Incentive Units 
that may be issued under the LTIP); and 

○ the Company’s current shareholders (other than the Secured Lender Affiliate 
Shareholders) effectively will have the right to appoint all of the members of the 
restructured Company’s board of managers; 

• the ability and likelihood of the Company to complete the contemplated restructuring 
transactions, including its ability to obtain necessary court and other approvals; 

• the expectation that the contemplated restructuring transactions will be treated as a tax-free 
reorganization to the Company’s shareholders for U.S. federal income tax purposes; 
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• the analyses of the Company’s management and legal counsel concerning the likely impacts 
of effecting, and failing to effect, the contemplated restructuring transactions; and 

• the terms and conditions of the Step One Merger Agreement and the Post-Petition 
Reorganization.  

The Board also weighed the factors described above against certain factors and potential risks 
associated with entering into the contemplated restructuring transactions, including, among others, the 
following: 

• the difficulty inherent in completing the contemplated restructuring transactions and the risk 
that the potential growth in value of the Company following the contemplated restructuring 
transactions might not be fully realized, if at all; 

• the possibility of customer, supplier, management and employee disruption associated with 
the contemplated restructuring transactions;  

• the ability of the Bankruptcy Court to deny or modify the Post-Petition Reorganization 
contemplated by the Plan;  

• the amount of time and cost it could take to complete the contemplated restructuring 
transactions, including the fact that completion of the contemplated restructuring transactions 
depends, to a large extent, on factors outside of the Company’s control; 

• the risk that the Company’s shareholders may fail to approve the Proposed Amendments, the 
Step One Merger and/or the Plan (including the Release);  

• the risk that the Secured Lender may be unwilling to continue to provide funding to the 
Company sufficient for the Company to complete the Post-Petition Reorganization;  

• the possibility of significant costs and delays resulting from seeking court or regulatory 
approvals necessary to complete the contemplated restructuring transactions, the possibility 
that the transactions may not be completed if such approvals are not obtained, and the 
potential negative effects on the Company and its business if such approvals are not obtained; 

• the restrictions to be imposed on trading or otherwise transferring the capital stock of 
Company; and 

• the risks described in the Part V “Risk Factors” and forward-looking statements identified in 
“Special Notice Regarding Federal and State Securities Laws” beginning on pages 30 and 1, 
respectively. 

In considering the recommendation of the Board with respect to the proposals to approve the 
Proposed Amendments, the Step One Merger and the Plan (including the Release), you should be 
aware that some of the Company’s directors and executive officers may have interests in the 
contemplated restructuring transactions that are different from, or in addition to, yours. The Board 
was aware of and considered these interests, among other matters, in evaluating the contemplated 
restructuring transactions, and in recommending that each of the Proposed Amendments, the Step 
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One Merger Agreement and the Plan (including the Release) be approved by the Company’s 
shareholders. See Part VI “Director and Management Interests” beginning on page 41. 

The foregoing discussion of the information and factors considered by the Board in reaching 
its conclusions and recommendations is not intended to be exhaustive, but includes the material 
factors considered by the Board. In view of the wide variety of factors considered in connection with 
its evaluation of the contemplated restructuring transactions, and the complexity of these matters, the 
Board did not find it practicable to, and did not attempt to, quantify, rank or assign any relative or 
specific weights to the various factors considered in reaching its determination and making its 
recommendations.  In addition, individual directors may have given different weights to different 
factors. The Board considered all of the foregoing factors as a whole and based its recommendations 
on the totality of the information presented. 

The foregoing discussion also contains forward-looking statements with respect to future 
events that may have an effect on the Company’s financial performance or the future financial 
performance of the restructured company. See Part V “Risk Factors” and forward-looking statements 
identified in “Special Notice Regarding Federal and State Securities Laws” beginning on pages 30 
and 1, respectively. 
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PART III 
SUMMARY OF CURRENT ORGANIZATION AND INITIAL RESTRUCTURING STEPS 

The Company currently has four direct wholly owned subsidiaries, each of which owns a 
relatively small amount of assets  – AST and FS-IP (the entities that will be the debtors in the 
bankruptcy), as well as Fortior Solutions Holdings, Inc., an Oregon corporation (“FS Holdings”), and 
FS-IS, LLC, an Oregon limited liability company (“FS-IS”).  In addition, AST wholly owns 
FS MergerSub, Inc., an Oregon corporation (“MergerSub”) and FS-IS wholly owns FSIHC, LLC, an 
Oregon limited liability company (“FSIHC”).  All of the various direct and indirect subsidiaries of the 
Company were formed to facilitate the restructuring.    

 

 

The Secured Lender Affiliate Shareholders currently own 10% of the outstanding capital 
stock of the Company, and the Company’s other shareholders currently own the remaining 90%.  In 
addition, a large number of individuals hold options to purchase common stock in the Company and 
there is also one outstanding warrant to purchase shares of common stock.  Consequently, on a fully 
diluted basis, the Company’s current shareholders (other than the Secured Lender Affiliate 
Shareholders) own approximately 57% of the Company’s capital stock. 
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As an initial step in the restructuring, the Company will be transferring certain assets not core 
to the Company’s government business (the “Business Assets”) to FS-IP.  These assets include 
certain credentialing assets of the Company, the Company’s facial recognition, block chain assets and 
related intellectual property rights, as well as certain other assets not sold to Sterling.  While those 
assets will ultimately be owned by AST following the restructuring (which in turn will be wholly 
owned by the Secured Lender Affiliate Shareholders and/or their affiliates), the Company will be 
retaining a perpetual, worldwide, royalty-free license with respect to any intellectual property rights 
are necessary for the continuation of the Company’s current business. 
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PART IV 
SUMMARY OF THE BANKRUPTCY FILING AND POST-PETITION REORGANIZATION 

If the Step One Merger Agreement and the Plan (including the Release) are both approved by 
the Company’s shareholders, the next phase of the restructuring will be accomplished through a 
Chapter 11 bankruptcy proceeding in New York involving two non-operating subsidiaries of the 
Company, AST and FS-IP.  The Company will remain the operating company, but it will NOT be a 
debtor in the bankruptcy; rather it will continue to operate its business outside of the bankruptcy 
process and excepting for the restructuring of the Senior Secured Loan (as described above and 
below), the Company’s obligations to its trade and other creditors will continue in effect.  
Additionally, none of FS Holdings, FS-IS or FSIHC will be filing bankruptcy petitions. 

STEP 1 -- THE STEP ONE MERGER: 

In step one of the Post-Petition Reorganization, MergerSub will be merged with and into the 
Company, with the Company being the surviving corporation (the “Step One Merger”) pursuant to 
the Agreement and Plan of Merger, attached hereto as Exhibit J (the “Step One Merger Agreement”).  
Immediately following the Step One Merger, the Company will become a wholly owned subsidiary of 
AST and all outstanding shares of preferred and common stock of the Company, as well as all 
outstanding options and warrants, will be automatically deemed to be converted on a one-for-one 
basis into an equal number of shares of preferred stock, common stock, options and warrants in AST, 
having substantially the same rights, preferences and privileges as those shares of stock, options and 
warrants had in the Company.  The Step One Merger Agreement contemplates that AST’s shares of 
preferred and common stock will be deemed to be issued to the current shareholders of the Company 
(other than Dissenting Shares (as defined in Part IX “Appraisal Rights”), if any) in reliance on the 
exemption from the Securities Act and Blue Sky Laws registration requirements provided by section 
1145(a) of the Bankruptcy Code.  The Secured Lender Affiliate Shareholders, who presently own 
approximately 10% of each class of capital stock of the Company, will receive the shares of AST to 
which they are entitled as current shareholders of the Company and will forego their rights to 
exchange shares of AST for shares of FS Holdings. 
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The articles of incorporation and bylaws of AST will be substantially identical to the 

Company’s existing articles of incorporation and bylaws (each of which will have been amended as 
contemplated pursuant to Proposal 1, so that AST’s articles and bylaws also will permit the 
shareholders to act by non-unanimous written consent, as permitted under Oregon law), and the 
officers and directors will be substantially the same as the existing officers and directors of the 
Company.   

Immediately after the Step One Merger is completed, the Company will be converted from an 
Oregon corporation into an Oregon limited liability company.  Among other things, this change will 
result in the Company being treated as a “disregarded entity” for tax purposes, which will result in 
AST succeeding to certain of the Assets, including the NOLs for tax purposes.   
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STEP 2 -- TRANSFER OF MINORITY OWNERSHIP OF THE COMPANY AND OWNERSHIP OF AST TO 
THE SECURED LENDER: 

After completion of the Step One Merger, AST will exchange its 100% ownership of the 
Company for all of the equity interests in FS-IP, FS Holdings and FS-IS, and 100% of the 
membership interests in the Company will then be contributed to FSIHC, such that the Company will 
remain an indirect wholly owned subsidiary of AST, with two intermediate wholly owned 
subsidiaries in between -- FS-IS and FSIHC. 
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 Subject to the receipt of the approval of the Bankruptcy Court, 75% of the membership 
interests in FSIHC (subject to the LTIP rights) will be transferred to FS Holdings, and the remaining 
25% will be held by the Secured Lender Affiliate Shareholders and/or their affiliates through 
ownership of AST.  Each Secured Lender Affiliate Shareholder will forego its right to exchange its 
shares of AST for shares of FS Holdings, and AST will assume all but $20 million in principal of the 
Company’s outstanding Senior Secured Loan obligations, and the Company’s other shareholders will 
be deemed to have exchanged all of their shares of AST capital stock on a one-for-one basis for an 
equivalent number and type of shares of preferred stock and/or common stock, as the case may be, of 
FS Holdings. As a result, after the restructuring is completed (a) the Company's current shareholders 
(other than the Secured Lender Affiliate Shareholders) will own 100% of the outstanding shares of FS 
Holdings, which will own indirectly 75% of FSIHC (subject to the LTIP), which will own 100% of 
the Company (which will retain the Government and Critical Infrastructure Assets), and (b) the 
Secured Lender Affiliate Shareholders and/or their affiliates will own 100% of the outstanding shares 
of AST, which will own 25% of FSIHC (and therefore, indirectly, 25% of the Company), as well as 
certain assets of the Company not necessary for the-government and critical infrastructure business. 
As noted previously, up to 10% of the equity in FSIHC will be reserved for issuance as non-voting 
Class P Incentive Units under the LTIP for the Company’s management (and potentially other service 
providers), with amounts payable in respect of such Class P Incentive Units to be deducted from 
amounts payable to FS Holdings in respect of its membership units in FSIHC (the corporate structure 
of FSIHC and related rights of the members are described in Part II—Corporate Structure of FSIHC, 
LLC and Fortior Solutions LLC). 
 

As described above, FSIHC will have three classes of membership units, Class A common 
membership units, Class B common membership units and Class P Incentive Units.  The Company’s 
current shareholders (other than the Secured Lender Affiliate Shareholders), through FS Holdings, 
will own 100% of the Class A common membership units, the Secured Lender Affiliate Shareholders 
and/or their affiliates, through AST, will own 100% of the Class B common membership units, and 
the Class Units (up to 10% of the equity of FSIHC) will be reserved for issuance under the LTIP.   
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OVERVIEW OF BANKRUPTCY FILING: 

Chapter 11 is the principal business reorganization chapter of the Bankruptcy Code. Under 
Chapter 11, a debtor is authorized to reorganize its business for the benefit of itself, its creditors, and 
its equity interest holders. The commencement of a Chapter 11 case creates an estate that consists of 
all of the legal and equitable interests of the debtor as of the filing date. The Bankruptcy Code 
provides that the debtor may continue to operate its business and remain in possession of its property 
as a “debtor in possession.” 

Completion of a plan of reorganization is the principal objective of a Chapter 11 
reorganization case. A plan of reorganization sets forth the means for satisfying claims against, and 
equity interests in, the debtor. Confirmation of a plan of reorganization by the Bankruptcy Court 
makes the plan of reorganization binding upon a debtor, any issuer of securities under the plan of 
reorganization, any person acquiring property under the plan, and any holder of a claim or equity 
interest in a debtor. Subject to certain limited exceptions, the confirmation order discharges a debtor 
from any debt that arose before confirmation of the plan of reorganization and substitutes the debt 
with the obligations specified under the confirmed plan of reorganization. 

The Bankruptcy Code authorizes a debtor to solicit votes for the acceptance of a plan of 
reorganization prior to the filing of a Chapter 11 case through a so-called “prepackaged” plan of 
reorganization process. Because solicitation of acceptances takes place all or in part before the 
bankruptcy filing, the duration of a prepackaged bankruptcy case is usually less than in conventional 
bankruptcy cases.  

Sections 1125(a) and 1126(b) of the Bankruptcy Code require a plan proponent to prepare 
and distribute a disclosure statement containing adequate information of a kind, and in sufficient 
detail, to enable a hypothetical reasonable investor to make an informed judgment whether to accept 
or reject the plan. Although the Company will not be a debtor in the bankruptcy proceedings, and 
therefore the current shareholders of the Company should not have the ability to vote on the Plan for 
purposes of the bankruptcy cases, the shareholders must approve the Plan as a matter of corporate 
law.  Further, AST and FS-IP (collectively, the “Debtors”) are submitting this Information and 
Disclosure Statement to, and soliciting votes from, the Company and the Secured Lender in order to 
satisfy such Bankruptcy Code requirements in the event they are held applicable for any reason. The 
Company, in turn, is submitting this Information and Disclosure Statement to its shareholders in 
connection with its seeking authorization to vote in favor of the Plan. 

THIS SOLICITATION IS BEING COMMENCED TO OBTAIN ACCEPTANCES OF THE 
PLAN PRIOR TO THE FILING BY THE DEBTORS OF THE CHAPTER 11 CASES.  THE 
DEBTORS BELIEVE THIS INFORMATION AND DISCLOSURE STATEMENT CONTAINS 
ADEQUATE INFORMATION WITHIN THE MEANING OF SECTIONS 1125 AND 1126 OF 
THE BANKRUPTCY CODE AND THAT IT ALSO COMPLIES WITH APPLICABLE 
NONBANKRUPTCY LAW.  HOWEVER, BECAUSE AT THE TIME OF PREPARATION AND 
DISSEMINATION OF THIS INFORMATION AND DISCLOSURE STATEMENT NO CHAPTER 
11 CASES HAVE BEEN COMMENCED, THIS INFORMATION AND DISCLOSURE 
STATEMENT HAS NOT YET BEEN APPROVED BY THE BANKRUPTCY COURT AS 
CONTAINING ADEQUATE INFORMATION WITHIN THE MEANING OF THE 
BANKRUPTCY CODE OR AS COMPLYING WITH APPLICABLE NONBANKRUPTCY LAW.   
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FOLLOWING THE COMMENCEMENT OF THE CHAPTER 11 CASES, THE DEBTORS 
WILL PROMPTLY REQUEST A HEARING (THE “DISCLOSURE STATEMENT HEARING”) 
AND WILL SEEK AN ORDER OF THE BANKRUPTCY COURT (A) APPROVING THIS 
INFORMATION AND DISCLOSURE STATEMENT AS CONTAINING ADEQUATE 
INFORMATION AND BEING IN COMPLIANCE WITH APPLICABLE NONBANKRUPTCY 
LAW, AND (B) APPROVING THE SOLICITATION IN THIS INFORMATION AND 
DISCLOSURE STATEMENT OF VOTES RESPECTING THE PLAN AS HAVING BEEN IN 
COMPLIANCE WITH BANKRUPTCY CODE REQUIREMENTS.   

Attached hereto as Exhibit K is the Debtors’ Joint Prepackaged Plan of Reorganization (the 
“Plan”) that the Company and the Debtors contemplate will be filed immediately after 
commencement of the Chapter 11 cases (the “Chapter 11 Cases”).  The Plan is a critical document 
that will govern the rights of all creditors and interest holders of the Debtors.  The Plan should 
be consulted and reviewed carefully and in its entirety.  To the extent there is any conflict 
between the provisions of this Information and Disclosure Statement and the Plan, the Plan will 
govern.  

Upon filing the Chapter 11 Cases, the Debtors will request that the Bankruptcy Court 
schedule a hearing to consider confirmation of the Plan (the “Confirmation Hearing”), as soon as 
possible, at the United States Bankruptcy Court for the Southern District of New York, One Bowling 
Green, New York, New York 10004-1408.  The Debtors will request that the Confirmation Hearing 
be held concurrently with the Disclosure Statement Hearing, all as promptly as the Court will allow.  

Upon filing the Chapter 11 Cases, the Debtors will also request, via “first day motions,” 
certain other relief in order to ensure a smooth transition into, and out of, the bankruptcy process.  
While the complete list of first day motions will not be finalized until shortly before the filing, the 
Company and the Debtors believe it is likely the following motions will be filed with or shortly after 
the petitions: 

 Motion for joint administration of the two Chapter 11 Cases 
 Motion for approval of this Information and Disclosure Statement as containing adequate 

information (the Disclosure Statement Hearing as described above) 
 Request for confirmation of the Plan (the Confirmation Hearing as described above) 
 Motion for approval of use of cash collateral 
 Motion for notice and limitations on sales and other transfers of the stock of the Debtors and 

the affiliate non-debtors, including the Company, in connection with the joint Plan 
 Motion for approval of the Restructuring Support Agreement, which summarizes the terms of 

the agreement negotiated with the Senior Secured Lenders respecting the Reorganization.  A 
copy of the Restructuring Support Agreement is attached hereto as Exhibit L. 

The timeline for a bankruptcy case is very difficult to predict, as it depends in many respects 
on factors outside the debtors’ control.  However, the Company and the Debtors contemplate the 
Debtors will request that the Court conduct a combined Confirmation Hearing and Disclosure 
Statement Hearing within thirty (30) days of the date of filing the bankruptcy petitions, and if the Plan 
is confirmed at such hearing, completing the Plan and reaching the Effective Date of the Plan within 
fifteen (15) days thereafter. 
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TREATMENT OF CREDITORS AND INTEREST HOLDERS UNDER THE PLAN: 

As is described in more detail below, there are only two classes of creditors and interest 
holders whose rights are being affected by the Plan – the Senior Secured Lenders and the Company 
itself, as the shareholder of the Debtors.  

Under the Plan, the Company will become a wholly owned subsidiary of FSIHC, as described 
above.  The Company’s current shareholders (other than the Secured Lender Affiliate Shareholders) 
will have the shares of preferred stock and common stock that they held in the Company (and then 
AST) cancelled in exchange for the issuance on a one-for one basis of an equal number of shares of 
preferred stock and/or common stock, as the case may be, of AST (and then FS Holdings), having 
substantially the same rights, preferences and privileges as those shares of stock had in both the 
Company and AST.  The shareholders (other than the Secured Lender Affiliate Shareholders) will 
hold 75% of the ultimate equity interest of the Company, subject to the LTIP  (See “Your Ownership 
Following the Post-Petition Reorganization - Long Term Incentive Plan” above.) 

As discussed in more detail in Part II, the Senior Secured Loan – currently a joint and several 
obligation of the Company and all of its subsidiaries – will be divided into two separate components.  
$20 million in principal of the Senior Secured Loan will remain outstanding against the Company, 
and will be guaranteed by the Company’s direct parent, the new intermediate holding company 
FSIHC.  FSIHC’s 100% equity interest in the Company will be pledged to the Secured Lender, as 
Agent for the benefit of the holders of the Senior Secured Loan.  

Each Secured Lender Affiliate Shareholder will receive shares of AST corresponding to the 
shares of the Company it holds prior to the Post-Petition Reorganization and will forego its right to 
exchange its shares of AST for shares of FS Holdings and the Secured Lender Affiliate Shareholders 
and/or their affiliates will end up with ownership of all of the Equity Interests in AST, along with all 
of the assets that AST will own as a result of the proposed restructuring, including indirectly, 25% of 
the ultimate ownership of the Company. (See Part II  above.)   

The remainder of the Senior Secured Loan will be assumed by AST.  The current 
shareholders of the Company (other than the Secured Lender Affiliate Shareholders), will be deemed 
to have exchanged all of their shares of AST capital stock on a one-for-one basis for an equivalent 
number and type of shares of preferred stock and/or common stock, as the case may be, of FS 
Holdings, with each Secured Lender Affiliate Shareholder retaining its stock in AST, and therefore 
100% ownership in AST.  A portion of the debt assumed by AST will be canceled for equity of AST 
and/or contributed to the capital of AST, as elected by the Secured Lender.  AST will then own 25% 
of FSIHC (and therefore, indirectly, 25% of the Company), and the remaining 75% of FSIHC will be 
owned by FS Holdings (and therefore indirectly by the Company’s current shareholders (other than 
the Secured Lender Affiliate Shareholders)).  As noted above, an amount of up to 10% of the equity 
in FSIHC will be reserved for issuance as non-voting Class P Incentive Units under the LTIP for the 
Company’s management (and potentially other service providers), with amounts payable in respect of 
such Class P Incentive Units to be deducted from amounts payable to FS Holdings in respect of its 
membership units in FSIHC. 

All other creditors will be unimpaired under the Plan.  The Company and the Debtors do not 
believe the Debtors will have any creditors or interest holders other than the Senior Secured Lenders, 
the Company, and perhaps a few employees and a handful of trade creditors with obligations incurred 
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in the ordinary course of the Debtors’ businesses.  Those employees and trade creditors will not be 
affected by the Chapter 11 Cases and will retain all their rights against the Debtors.   

If there are any other creditors of the Debtors, their rights will remain unimpaired.  There are 
protective provisions in the Plan for determination of disputed claims, distributions, and the like, but 
those provisions are not anticipated to be used. 

The Plan will not affect the creditors of the Company.  Creditors of the Company will retain 
their claims, and all other rights, against the Company. 

Voting on the Plan 

Under a Chapter 11 plan, holders of claims against and interests in the debtor(s) are put into 
various classes depending on their legal status and legal rights against the debtors.  Members of such 
classes are entitled to vote in favor of or against a proposed plan only if their class is “impaired” – 
that is, if their legal, equitable, and contractual rights are altered.  Under the proposed Plan, the only 
classes that are impaired are the Senior Secured Lenders and the Company, as shareholder of AST 
and FS-IP.  Accordingly, only those two classes are entitled to vote on the Plan. 

The Senior Secured Lenders, the Company, FSIHC, FS Holdings and the Debtors are parties 
to a Restructuring Support Agreement (attached as Exhibit L to this Information and Disclosure 
Statement) that commits them to support and to vote for the Plan except under the limited 
circumstances noted in the Restructuring Support Agreement.  Accordingly, no post-petition 
solicitation should be required.  

The votes of the Company’s shareholders are being solicited in this Information and 
Disclosure Statement under Oregon corporate law, in order to obtain approval of all of the corporate 
and other restructuring matters described herein.  While the Company and the Debtors do not believe 
the votes of the shareholders are required for bankruptcy purposes, they believe this Information and 
Disclosure Statement satisfies all Bankruptcy Code requirements for solicitation in the event such 
satisfaction is later found necessary.  For the reasons set forth in this Information and Disclosure 
Statement, the Company and the Debtors urge the Company’s shareholders to authorize the Company 
to approve the proposed Plan.  For instructions on how to vote on the matters set forth in the 
Information and Disclosure Statement and to ensure that your vote is properly cast and recorded, see 
the instructions in “Requested Shareholder Actions” in the Notice of Special Meeting of 
Shareholders. 
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PART V 
RISK FACTORS 

Except for historical information contained herein, this Information and Disclosure 
Statement contains forward-looking statements that involve risks and uncertainties. In the judgment 
of the Company, the following factors should be considered carefully by each Company shareholder, 
in addition to the other information provided elsewhere in this Information and Disclosure Statement 
(and the documents delivered with this Information and Disclosure Statement), in evaluating whether 
to vote in favor of the Proposed Amendments, the Step One Merger Agreement and the Plan (and all 
of the transactions reflected therein, including the Release (as defined in the Plan). These risk factors 
should not, however, be regarded as constituting the only risks involved in connection with the 
Proposed Amendments, the Step One Reorganization, or the Plan.  

Risks Related to the Contemplated Restructuring Transactions 

Failure to complete the contemplated restructuring transactions could negatively affect 
the Company and its ability to continue operating. 

If any part of the contemplated restructuring transactions is not completed for any reason, the 
Company may be subject to a number of material risks, including foreclosure on all of its assets.  Due 
to the current outstanding debt obligations of the Company under the Senior Secured Loan, the 
Secured Lender could, among other remedies, seek to foreclose on the Company’s assets pursuant to 
the Senior Secured Loan if the contemplated restructuring transactions are not completed. The sale, 
including by foreclosure, of all the Company’s assets would likely not satisfy the outstanding debt, in 
which case there would be no remaining assets available for distribution to the shareholders.  The 
Company has been advised by the Secured Lender that if the proposed transactions and related 
restructuring are not approved by the Company’s shareholders, then the Secured Lender intends to 
proceed immediately with exercising its rights under its loan documents to foreclose on the 
Company’s assets, in which case the Company believes that as a result of the foreclosure, there would 
be no remaining assets available for distribution to the shareholders.    

In addition, the fees and expenses incurred by the Company in connection with the 
contemplated restructuring transactions are significant, and the Company’s management has spent 
considerable time negotiating the terms and conditions of the contemplated restructuring transactions, 
at the expense of other business activities. Should the contemplated restructuring transactions not be 
completed, the Company will still be liable for its transaction-related fees and expenses, most of 
which have been financed by the Secured Lender and have increased the Company’s outstanding debt 
obligations under the Senior Secured Loan. In addition, the Company’s business may suffer as a 
result of the reduced management resources the Company has directed at ongoing business activities. 

Completion of the contemplated restructuring transactions will result in the 
shareholders owning a holding company rather than an operating company. 

Following the completion of the Plan, the Company’s current shareholders (other than the 
Secured Lender Affiliate Shareholders) will own 100% of the outstanding shares of FS Holdings. The 
shareholders should be aware that FS Holdings will not be an operating company, and following 
completion of the Post-Petition Reorganization, FS Holdings’ sole asset will be membership interests 
representing 75% of FSIHC (subject to the LTIP), which will be the sole owner of the Company.   In 
addition, FSIHC will guarantee the debt obligations of its subsidiaries and pledge its ownership of the 
Company to secure the Company's obligations to the Secured Lender.  This corporate structure may 
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make it easier for the Secured Lender to foreclose on the equity of the Company, as a going concern, 
rather than the underlying assets. 

The Company must continue to retain, motivate and recruit executives and other key 
employees, which may be difficult in light of uncertainty regarding the contemplated 
restructuring transactions, and the failure to do so could negatively affect the Company. 

For the contemplated restructuring transactions to be successful, during the period before the 
restructuring transactions are completed the Company must continue to retain, motivate and recruit 
executives and other key employees.  Moreover, the Company must be successful at retaining and 
motivating key employees following the completion of the contemplated restructuring transactions.  
Experienced employees in the markets in which the Company operates are in high demand, and 
competition for their talents can be intense.  Employees of the Company may experience uncertainty 
about their future roles with the Company. The potential distractions of the contemplated 
restructuring transactions may adversely affect the ability of the Company to retain, motivate and 
recruit executives and other key employees and keep them focused on applicable strategies and goals.  
A failure by the Company to attract, retain and motivate executives and other key employees during 
the period prior to or after the completion of the contemplated restructuring transactions could have a 
negative effect on the business of the Company. 

As part of the contemplated restructuring, certain of the Company’s assets will be 
transferred to an entity to be wholly owned by the Secured Lender. 

In connection with the contemplated restructuring, certain credentialing assets of the 
Company, the Company’s facial recognition, block chain assets and related intellectual property 
rights, as well as certain other assets that were not sold to Sterling were transferred to FS-IP, which 
will ultimately merge into AST, which will be a wholly owned subsidiary of the Secured Lender. 
While certain intellectual property rights will be retained by the Company in order to continue the 
Company’s business, this will result in the Company owning fewer assets than it does currently.  

Risks Related to the Post-Petition Reorganization 

The Company will continue to have substantial indebtedness to the Secured Lender 
following the Post-Petition Reorganization. 

In connection with the Post-Petition Reorganization, the Secured Lender has agreed to 
significantly reduce the total amount of debt payable by the Company. The Company will continue, 
however, to owe a significant amount of money to the Secured Lender pursuant to the Senior Secured 
Loan, even following the Post-Petition Reorganization.  The Company currently expects to have 
approximately $20 million in principal amount of outstanding debt obligations to the Secured Lender 
following the Post-Petition Reorganization. 

The Company’s outstanding debt may make it difficult for the Company to satisfy its 
financial obligations, including making scheduled principal and interest payments to the Secured 
Lender, and may limit its ability to use its cash flow or obtain additional financing for future working 
capital, capital expenditures, acquisitions or other general business purposes. If the Company is 
unable to generate sufficient cash flow in the future to service its debt, it may be required to refinance 
all or a portion of this debt or obtain additional financing. The Company may not be able to refinance 
its debt or obtain additional financing on terms acceptable to it. Overall, the Company’s ability to 
meet its debt service obligations will depend on the Company’s future performance, which will be 
subject to financial, business and other factors affecting its operations, many of which are beyond the 
Company’s control. 
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Additionally, the Senior Secured Loan contains customary covenants. Events beyond the 
Company’s control may affect its ability to meet those covenants, and failure to comply with 
covenants may result in declaration of an event of default. An event of default, if not cured or waived, 
may permit acceleration of required payments to the Secured Lender pursuant to the Senior Secured 
Loan. If the Company’s required payments are accelerated, it may not have sufficient funds available 
to pay the indebtedness or the ability to raise sufficient capital to replace the indebtedness on terms 
favorable to the Company or at all. In addition, in the case of an event of default, the Secured Lender 
may be permitted to foreclose on the Company’s remaining assets securing the debt obligation.   

The Plan could be recharacterized by the Internal Revenue Service.   

The final step in the Plan is a split-off transaction in which the Company’s current 
shareholders (other than the Secured Lender Affiliate Shareholders) receive stock in FS Holdings.  
The split-off transaction is intended to qualify for nonrecognition treatment to such shareholders.  The 
Company will not, however, receive any opinion of counsel or ruling from the Internal Revenue 
Service (“IRS”) with respect to the treatment of the split-off transaction, and the Company provides 
no assurance that the IRS will agree with the Company’s characterization of the split-off transaction.  
If the IRS were to recharacterize the split-off, the fair market value of the FS Holdings stock received 
by the Company’s current shareholders (other than the Secured Lender Affiliate Shareholders) would 
be treated as an amount realized in exchange for their AST stock, and each such shareholder would 
recognize capital gain or loss on the exchange.   

Some of the directors and officers of the Company have interests different from the 
interests of the shareholders that could have affected their decision to support the contemplated 
restructuring transactions. 

To the extent that the interests of the directors and executive officers of the Company in the 
contemplated restructuring transactions are potentially different from, or are in addition to, those of 
the shareholders, these interests could have affected the directors’ and executive officers’ decision to 
support or approve the contemplated restructuring transactions. These interests include: (i) ongoing 
employment arrangements with the Company for various the Company’s executive officers; (ii) 
participation of certain executive officers in the LTIP, which could result in Company management 
effectively owning up to 10% of the Company; and (iii) the release of certain claims that arose prior 
to the Effective Date of the Plan. As a result of these interests, these directors and executive officers 
may be more likely to recommend that you approve the contemplated restructuring transactions than 
if they did not have these interests.  See Part VI “Director and Management Interests” beginning on 
page 41 for more information. 

Risks Related to the Restructured Company’s Business 

The Company’s business is subject to inherent risk, and will continue to be subject to 
risks following the contemplated restructuring transactions, if approved. 

Even if the contemplated restructuring transactions are completed, the restructured 
Company’s continued operations will be subject to numerous risks, any of which may affect the value 
of the restructured Company, including the following risks: 

• The markets in which the Company competes and seeks to compete are subject to rapid 
technological change, frequent new product introductions, changing customer requirements 
for new products and features and evolving government and industry standards. 

• The Company faces competition from both established and startup companies seeking to 
offer products and services similar to those of the Company. 
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• Many existing and potential competitors have substantially greater financial, technical, 
marketing and distribution resources than the Company. 

• Current and potential competitors may establish cooperative relationships among themselves 
or with third parties to compete more effectively against the Company. 

• Existing and potential competitors may develop enhancements to or future generations of 
competitive products that have better performance features than the Company’s products. 

• In connection with the sale of its commercial business assets to Sterling, the Company agreed 
not to compete with Sterling in areas outside of the government and certain critical 
infrastructure sectors. 

Current customers of the Company may cease doing business with the Company, which 
could adversely affect the Company’s profitability and results of operations.  

Current customers of the Company, who are expected to remain customers of the Company 
following the contemplated restructuring transactions, may cease doing business with the Company 
prior to the completion of the restructuring transactions for various reasons, including as a result of 
the announcement of the contemplated restructuring transactions.  If a sufficient number of customers 
reduce the quantities of, or terminate, their purchase or use of the Company’s services and products 
prior to the completion of the contemplated restructuring transactions, these events could adversely 
affect the Company’s profitability and results of operations.  Likewise, the failure of the Company to 
retain its customers following the contemplated restructuring transactions could adversely affect the 
Company’s profitability and results of operations. 

Demand for the Company’s services and products could decrease for various reasons, 
including general economic downturns or a decline in a customer’s or a market’s financial 
condition or prospects. 

The Company provides no assurance that the demand for its services and products will grow 
or that the Company will compete successfully with existing or new companies.  The demand of the 
Company’s customers for the Company’s services and products may change based on the customers’ 
own needs and financial conditions.  In addition, the Company’s results of operations will be affected 
directly by the level of business activity of the Company’s customers.  Furthermore, economic 
conditions in some markets may cause reduction in discretionary spending or otherwise reduce 
demand for the Company’s services and products, or increased price competition, negatively affecting 
the Company’s growth and profit margins. 

Historical financial information of the Debtors may not be comparable to the future 
financial information. 

As a result of the Plan and the transactions contemplated thereby, the financial condition and 
results of operations of the Company from and after the Effective Date of the Plan may not be 
comparable to the financial condition or results of operations reflected in the Company’s historical 
financial statements. 

The projections set forth in this Information and Disclosure Statement may not be 
achieved. 

The projections included in Exhibits O and P cover the expected operations of the Debtors 
through December 31, 2020, the Company through December 31, 2018. The projections are based on 
numerous assumptions that are an integral part thereof, including Confirmation and completion of the 
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Plan in accordance with its terms, the anticipated future performance of the Company, industry 
performance, general business and economic conditions, competition, adequate financing, absence of 
material claims, the ability to make necessary capital expenditures, the ability to attract and retain key 
management and other employees, the ability to enter new markets and to maintain, improve and 
strengthen existing market position, customer purchasing trends and preferences, the ability to 
increase gross margins and control future operating expenses and other matters, many of which are 
beyond the control of the Company. In addition, unanticipated events and circumstances occurring 
subsequent to the date of this Information and Disclosure Statement may affect the actual financial 
results of the operations of  the Company. These variations may be material and adverse. Because the 
actual results achieved throughout the periods covered by the projections will vary from the projected 
results, the projections should not be relied upon as a guaranty, representation, or other assurance of 
the actual results that will occur. 

The Company incurred losses from operations and may continue to do so in the future.  

The Company incurred <losses> of approximately <$5.1> million for the quarter ended 
March 31, 2017, earned a profit of approximately $10.5 million for the quarter ended June 30, 2017, 
and incurred <losses> of approximately  <$6.2> million the quarter ended September 30, 2017. (Note 
that the “profit” in Q2 was caused by accelerated revenue and COGS recognitions.) The uncertainty 
and risks described in the risk factors contained herein and elsewhere in this Information and 
Disclosure Statement may impede the Company’s ability to achieve or sustain profitability or positive 
cash flows provided by operating activities in the future. 

Litigation and unfavorable results of legal proceedings could adversely affect the 
Company. 

From time to time the Company may be subject to various legal proceedings and claims that 
arise out of the ordinary conduct of its business. Certain outstanding litigation claims are not yet 
resolved, specifically, employment litigation in connection with the Company’s reduction in force in 
2017 as well as claims related to overdue trade payables, as to which a preliminary settlement has 
been reached.  Results of legal proceedings cannot be predicted with certainty. Regardless of merit, 
litigation may be both time-consuming and disruptive to the Company’s operations may cause 
significant expense and diversion of management attention and  may materially and adversely affect 
the Company’s financial condition and threaten the continued operation of the Company. 

Inadequate  liquidity could materially and adversely affect the restructured Company’s 
future business operations. 

The Company’s liquidity needs could be significantly higher than currently anticipated. The 
Company’s ability to maintain adequate liquidity depends on the Debtors’ ability to achieve 
consummation of the Plan or otherwise restructure the Debtors’ and the Company’s indebtedness.  
Further, even if the restructuring is consummated, the Company’s ability to maintain sufficient 
liquidity will depend on successful operation of the business, appropriate management of operating 
expenses and capital spending and its ability to complete asset sales on favorable terms if necessary. 
The Company’s expected liquidity needs are highly sensitive to changes in each of these and other 
factors. 

The restructured Company is subject to many laws and regulations that may affect its 
business operations. 
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The Company’s business and operations are subject to national, state and local laws, and 
regulations. Compliance with such laws, regulations and other requirements entails significant 
expense. 

In recent periods, heightened levels of cybersecurity have led to greater costs and require 
efforts to comply with these laws and regulations. In addition, a serious breach in the future could 
result in additional legislation or regulation that could negatively affect the Company’s profitability. 

The restructured Company depends on key personnel and ability to attract and retain 
skilled employees. 

The loss of the services of any of the Company’s key personnel or the Company’s inability to 
successfully attract and retain qualified personnel in the future could have a material adverse effect on 
the Company’s business, financial condition and operating results. In particular, even though the 
Company is not a debtor in the Chapter 11 Cases, during the pendency of the cases and otherwise 
during the restructuring of the Company’s business and operations,  the Company may experience 
increased levels of employee attrition, as its employees are facing considerable distraction and 
uncertainty. The loss of services of members of the Company’s senior management team could impair 
the Company’s ability to execute strategy and implement operational initiatives, thereby having a 
material adverse effect on the Company’s financial condition and results of operations. The 
restructuring has consumed and will continue to consume a substantial portion of management’s time 
and attention leaving them with less time to devote to the business operations. This diversion may 
materially adversely affect the conduct of the Company’s business and,  as  a  result,  on  the 
Company’s financial  condition  and  results  of  operations, particularly if the Chapter 11 Cases are 
protracted. 

The loss of key employees or the inability to recruit and retain qualified employees 
could adversely affect the Company’s profitability, results of operations and ability to compete. 

The Company’s success will depend on its ability to attract, retain and motivate qualified 
personnel generally, including key management and employees.  Losing or being unable to recruit 
and retain employees who possess substantial experience or expertise could materially and adversely 
affect the Company’s ability to compete in the secure credentialing market, thereby materially and 
adversely affecting the Company’s results of operations and prospects.  In addition, the contemplated 
restructuring transactions could result in current and prospective employees experiencing uncertainty 
about their futures with the Company following the restructuring transactions.  These uncertainties 
may impair the ability of the Company to retain, recruit or motivate key personnel. 

Risks Related to the Bankruptcy Filing  

Parties in interest may object to the Debtors’ classification of Claims and Equity 
Interests. 

Section 1122 of the Bankruptcy Code provides that a debtor may place a claim or an equity 
interest in a particular class under a plan of reorganization only if the claim or equity interest is 
substantially similar to the other claims or equity interests in such class.  The Debtors believe that the 
classification of “Claims and Equity Interests” as described in the Plan complies with the Bankruptcy 
Code requirements because the Debtors classified Claims and Equity Interests, each encompassing 
Claims or Equity Interests, as applicable, that are substantially similar to the other Claims and Equity 
Interests in each class.  Nevertheless, the Debtors provide no assurance that the Bankruptcy Court will 
reach the same conclusion. 
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Contingencies do not affect votes to accept or reject the Plan. 

The distributions available to holders of “Allowed Claims and Interests” as described in the 
Plan may be affected by a variety of contingencies, including whether or not an objection is 
interposed to the claim or interest.  The occurrence of any and all contingencies, which could affect 
the distributions available to holders of Allowed Claims under the Plan, will not affect the validity of 
the vote taken by the “Impaired Classes” (as defined in the Plan) to accept or reject the Plan or require 
any sort of re-vote by the Impaired Classes. 

The Debtors may fail to satisfy the solicitation requirements, requiring a re-solicitation. 

Section 1126(b) of the Bankruptcy Code provides that the holder of a claim against, or equity 
interest in, a debtor who accepts or rejects a plan of reorganization before the commencement of a 
Chapter 11 is deemed to have accepted or rejected the plan under the Bankruptcy Code so long as the 
solicitation of votes was made in accordance with applicable non-bankruptcy law governing the 
adequacy of disclosure in connection with the solicitation or, if such laws do not exist, the acceptance 
was solicited after disclosure of “adequate information” as defined in section 1125 of the Bankruptcy 
Code. 

Additionally, Bankruptcy Rule 3018(b) states that a holder of a claim or equity interest who 
has accepted or rejected a plan before commencement of the case under the Bankruptcy Code will not 
be deemed to have accepted or rejected the plan if the Bankruptcy Court finds that the plan was not 
transmitted to substantially all creditors and equity security holders of the same class, that an 
unreasonably short time was prescribed for solicitation of creditors or equity security holders to 
accept or reject the plan, or that the solicitation was not in compliance with section 1126(b) of the 
Bankruptcy Code. 

To satisfy the requirements of Bankruptcy Code section 1126(b) and Bankruptcy Rule 
3018(b), the Debtors will deliver the solicitation materials to all holders of claims against and 
interests in the Debtors, as of the record date, in the Classes entitled to vote.  While the solicitation of 
the Company’s shareholders should not be required as a matter of bankruptcy law, the Debtors and 
the Company believe this Information and Disclosure Statement satisfies all applicable bankruptcy 
(and nonbankruptcy) disclosure requirements.  Further, the Company and the Debtors believe the only 
entities required to vote on the Plan as a matter of bankruptcy law are parties to the Restructuring 
Support Agreement.  Accordingly, the Debtors believe that the solicitation is proper under section 
1125 of the Bankruptcy Code.  The Debtors cannot be certain, however, that the solicitation of 
acceptances or rejections will be approved by the Bankruptcy Court, and if approval is not obtained, 
confirmation of the Plan could be denied.  If the Bankruptcy Court concludes that the Debtors did not 
satisfy the solicitation requirements, then the Debtors may seek to re-solicit votes to accept or reject 
the Plan or to solicit votes from one or more classes that were not previously solicited. The Debtors 
cannot provide any assurances that a re-solicitation would be successful. Re-solicitation could delay 
or jeopardize “Confirmation” of the Plan as described in the Plan and result in termination of the 
Restructuring Support Agreement. Non-confirmation of the Plan and loss of the benefits under the 
Restructuring Support Agreement could result in delays and protracted Chapter 11 Cases, which 
could adversely affect relationships with vendors and customers, or it could result in efforts by the 
Senior Secured Lenders to foreclosure on their collateral and consequent loss of the Company or the 
Company’s operating assets.  

Risk of non-confirmation, non-occurrence or delay of the Plan. 

Because the Plan is proposed as a prepackaged plan, the Debtors will begin soliciting votes 
before the commencement of Chapter 11 Cases. If the Company’s shareholders vote to approve the 
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Plan and its various transactions, then the Debtors will commence Chapter 11 Cases and seek 
Confirmation of the Plan as soon as reasonably practicable. If insufficient votes are received, then the 
Debtors may seek to accomplish an alternative to the Plan. The Debtors provide no assurance that the 
terms of an alternative plan would be similar to or as favorable to the Company’s shareholders or to 
the stakeholders in the Debtors as those proposed by the Plan.  

For the Debtors to emerge successfully from the Chapter 11 Cases as viable entities, the 
Debtors, like any other Chapter 11 debtor, must obtain confirmation of the Plan by the Bankruptcy 
Court, and then successfully implement the Plan. The foregoing process requires the Debtors to (i) 
meet certain statutory requirements with respect to the adequacy of this Disclosure Statement, (ii) 
solicit and obtain appropriate acceptances of the Plan, and (iii) fulfill other statutory conditions with 
respect to the confirmation of the Plan. 

Although the Debtors believe that the Plan satisfies all of the requirements necessary for 
confirmation by the Bankruptcy Court, the Debtors cannot give assurance that the Bankruptcy Court 
will reach the same conclusion. Moreover, the Debtors provide no assurance that modifications to the 
Plan will not be required for confirmation or that such modifications would not necessitate the re-
solicitation of votes to accept the Plan, as modified. Additionally, by its terms, the Plan will not 
become effective unless, among other things, certain conditions precedent as described in the Plan 
have been satisfied or waived in accordance with Article X of the Plan. 

Risk of non-occurrence of the Effective Date. 

The Plan requires that the “Effective Date” as described in the Plan occur no later than 
February 19, 2018.  The Debtors provide no assurance as to such timing or that the conditions to the 
Effective Date contained in the Plan will ever occur. The Restructuring Support Agreement also 
provides for an outside Effective Date of approximately February 19, 2018. The impact of lengthy 
Chapter 11 Cases on the Debtors’ and the Company’s operations cannot be accurately predicted or 
quantified. The continuation of the Chapter 11 Cases, particularly if the Plan is not approved, 
confirmed, or implemented within the contemplated time frame,  could adversely affect operations 
and relationships between the Debtors, the Company and their customers, vendors and creditors; 
result in increased professional fees and similar expenses; threaten the Debtors’ ability to emerge 
successfully from Chapter 11 and the Company’s ability to continue as a restructured entity.  

The Debtors’ available cash may be insufficient to fund business operations, or may be 
unavailable if the Debtors do not comply with terms required by the Secured Lender. 

Although the Company and the Debtors project they will have sufficient liquidity to operate 
through the Effective Date, and thereafter, they provide no assurance that the revenue generated from 
business operations and the cash made available by the Secured Lender will be sufficient to fund 
operations. The Debtors do not intend to seek financing in the form of a debtor in possession credit 
facility or “DIP facility.” If revenue flows are insufficient to meet liquidity requirements, the Debtors 
may be required to seek additional financing. The Company and the Debtors provide no assurance 
that any additional financing would be available or, if available, offered on terms acceptable to the 
Company, the Debtors and the Bankruptcy Court. If the Debtors are unable to obtain additional 
financing, the Debtors’ business and assets may be subject to liquidation under Chapter 7 of the 
Bankruptcy Code, and the Company may be forced to seek its own liquidation proceeding and cease 
to continue as going concern. 

The “Cash Collateral Order” as described in the Plan provides for affirmative and negative 
covenants applicable to the Debtors, including negative covenants restricting the ability of the 
Debtors and their subsidiaries to incur additional indebtedness or to grant liens, as well as financial 
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covenants applicable to the Debtors, including compliance with a budget. The Debtors provide no 
assurance they will be able to comply with these covenants and meet their obligations as they become 
due or to comply with the other terms and conditions of the Cash Collateral Order. 

Any “Event of Default” under the Cash Collateral Order as described in the Plan could result 
in a default of the Debtors’ obligations under the Restructuring Support Agreement, which could 
imperil the Debtors’ ability to confirm the Plan. 

Impact of the Chapter 11 Cases on the restructured Company. 

Although the Company will not be a Debtor in the Chapter 11 Cases, the cases may affect the 
Company’s relationships with, and its ability to negotiate favorable terms with, creditors, customers, 
vendors, employees, and other personnel and counterparties. While the Debtors and the Company 
expect to continue normal operations, public perception of its continued viability may affect, among 
other things, the desire of new and existing customers to enter into or continue its agreements or 
arrangements with the Company, both during the Chapter 11 Cases and thereafter. The failure to 
maintain any of these important relationships could adversely affect the Company’s business, 
financial condition and results of operations. Because of the public disclosure of the Chapter 11 Cases 
and concerns vendors may have about the liquidity, the Company’s ability to maintain normal credit 
terms with vendors may be impaired.  

The proposed restructuring is based upon assumptions the Company developed that 
may prove incorrect and could render the proposed restructuring unsuccessful.  

The proposed restructuring affects the Debtors’ and the Company’s capital structure and 
reflects assumptions and analyses based on the Company’s experience and perception of historical 
trends, current conditions and expected future developments, as well as other factors that the Debtors 
and the Company consider appropriate under the circumstances. Whether actual future results and 
developments will be consistent with the Debtors’ and the Company’s expectations and assumptions 
depends on a number of factors, including (i) the ability to maintain customers’ confidence in the 
viability of the restructured Company as a continuing entity and to attract and retain sufficient 
business from them; (ii) the ability to retain key employees, and (iii) the overall strength and stability 
of general economic conditions.  The failure of any of these factors could materially adversely affect 
the successful reorganization of the Debtors’ and the Company’s businesses. 

In addition, the Plan relies upon financial projections, including with respect to revenues, 
EBITDA, debt service and cash flow. Financial forecasts are necessarily speculative, and it is 
possible, perhaps even likely, that one or more of the assumptions and estimates that form the bases 
of these financial forecasts will not be accurate. In these circumstances, forecasts are even more 
speculative than normal, because they involve fundamental changes in the nature of the Debtors’ and 
the Company’s capital structure and business operations. Accordingly, the Debtors and the Company 
expect that their actual financial condition and results of operations will differ, perhaps materially, 
from what was anticipated. Consequently, the Debtors and the Company provide no assurance that 
the results or developments contemplated by any plan of reorganization they may implement will 
occur or, even if they do occur, that they will have the anticipated effects on the Debtors, the 
Company, their affiliates or their businesses or operations. The failure of any such results or 
developments to materialize as anticipated could materially and adversely affect the successful 
execution of any plan of reorganization. 
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Risks Relating to Equity Interests  

Rejection of Plan 

In order for proposal authorizing the Company to approve the Plan including the granting of 
releases by the Company’s shareholders, and by the Company and its subsidiaries in favor of the 
Released Parties, to be approved by the Company’s shareholders under applicable Oregon law, the 
proposal must be approved by a majority of the Company’s shareholders entitled to vote at the 
Special Meeting at which a quorum is present.  If the Plan were subject to shareholder approval under 
bankruptcy law, approval of the Plan would require a favorable vote from holders of two-thirds in 
amount of the Allowed Interests that have voted.  However, as noted, the Company and the Debtors 
do not believe approval of the Company’s shareholders is required under these circumstances. In any 
event, the Company and the Debtors provide no assurance that sufficient votes will be obtained, and 
if insufficient votes are not obtained, delays adversely affecting relationships with the Company’s 
vendors and customers could result. 

Historical financial information of the Debtors may not be comparable to the future 
financial information. 

As a result of the Plan and the transactions contemplated thereby, the financial condition and 
results of operations of the Debtors and the Company from and after the Effective Date of the Plan 
may not be comparable to the financial condition or results of operations reflected in the Debtors’ and 
the Company’s historical financial statements. 

The projections set forth in this Information and Disclosure Statement may not be 
achieved. 

The projections included in Exhibits O and P cover the expected operations of the Debtors, 
the Company and its other affiliates for certain future periods set forth in that Exhibit. The projections 
are based on numerous assumptions that are an integral part thereof, including Confirmation and 
Consummation of the Plan in accordance with its terms, the anticipated future performance of the 
Debtors and the Company, industry performance, general business and economic conditions, 
competition, adequate financing, absence of material claims, the ability to make necessary capital 
expenditures, the ability to attract and retain key management and other employees, the ability to 
enter new markets and to maintain, improve and strengthen existing market position, customer 
purchasing trends and preferences, the ability to increase gross margins and control future operating 
expenses and other matters, many of which are beyond the control of the Debtors and the Company. 
In addition, unanticipated events and circumstances occurring subsequent to the date of this 
Information and Disclosure Statement may affect the actual financial results of the operations of the 
Debtors and the Company. These variations may be material and adverse. Because the actual results 
achieved throughout the periods covered by the projections will vary from the projected results, the 
projections should not be relied upon as a guaranty, representation, or other assurance of the actual 
results that will occur. 

Additional Factors to Be Considered 

The Company has no duty to update. 

The statements contained in this Information and Disclosure Statement are made by the 
Company as of the date hereof, unless otherwise specified herein, and the delivery of this Information 
and Disclosure Statement after that date does not imply that there has been no change in the 
information set forth herein since that date. The Company and the Debtors have no duty to update this 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 46 of 451



 

40 
CONFIDENTIAL 

137193395.11  

Information and Disclosure Statement, and do not intend to update this Information and Disclosure 
Statement, in each case unless otherwise ordered to do so by the Bankruptcy Court. 

No representations outside this Information and Disclosure Statement are authorized. 

No representations concerning or related to the Company, the Debtors, the Chapter 11 Cases, 
once commenced, or the Plan are authorized by the Bankruptcy Court or the Bankruptcy Code, other 
than as set forth in this Information and Disclosure Statement. Any representations or inducements 
made to secure your acceptance or rejection of the Plan that are other than as contained in, or included 
with, this Information and Disclosure Statement should not be relied upon by you in arriving at your 
decision. 

No legal or tax advice is provided to you by this Information and Disclosure statement. 

The contents of this Information and Disclosure Statement should not be construed as legal, 
business or tax advice.  Each shareholder should consult his, her or its own legal counsel and 
accountants as to legal, tax and other matters concerning such shareholder’s Claims or Interests. This 
Information and Disclosure Statement is not legal advice to you and may not be relied upon for any 
purpose other than to determine how to vote with regard to the matters described herein. 

Other factors may significantly impact the Company’s operating performance. 

The risk factors identified herein are by no means exhaustive and, particularly because it is 
impossible to foresee all future events, other factors may have a significant impact on the Company’s 
operating performance and may cause delays and other negative impacts. 
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PART VI 
DIRECTOR AND MANAGEMENT INTERESTS 

Interests of the Company’s Executive Officers and Directors in the Contemplated Restructuring 
Transactions 

In considering the recommendation of the Board that you vote to approve the Proposed 
Amendments, the Step One Merger Agreement and the Plan (including the Release), you should be 
aware that the Company’s executive officers and directors have interests in the contemplated 
restructuring transactions that are different from, or in addition to, the interests of the Company’s 
shareholders generally. The Board was aware of these potentially differing interests and considered 
them, among other matters, in reaching its decision (a) to approve the Proposed Amendments and to 
recommend that you vote in favor of the Proposed Amendments, (b) to approve the Step One Merger 
Agreement and approve the Step One Merger and to recommend that you vote in favor of approval of 
the Step One Merger Agreement, and (c) to approve the Plan and to recommend that you vote in favor 
of authorize the Company to approve the Plan (including, without limitation, the granting of releases 
by the Company’s shareholders, and by the Company and its subsidiaries in favor of the Released 
Parties).  

Release of Claims 

If the Plan is confirmed by the Bankruptcy Court, you will be deemed to have released the 
past and present officers and directors of the Company and its affiliates, as well as certain other 
persons and entities, including the Secured Lender and its affiliates, from certain claims that arose 
prior to Effective Date of the Plan.  For a discussion of the Release, see Part VII “Release of Certain 
Parties.”  

FSIHC, LLC’s and Fortior Solutions LLC’s Board of Managers and Management after the 
Contemplated Restructuring Transactions 

Following completion of the contemplated restructuring transactions, it is expected that 
James (“Jim”) Robell, Sean Sullivan and Katherine Cowan, will be the executive officers of both 
FSIHC and FS Holdings.  Jim Robell, Greg Priddy and Ray Humphrey will be the initial members of 
the board of managers of FSIHC, and Jim Robell, Greg Priddy, Ray Humphrey, Pat McMahon and 
James Hart will be the initial directors of FS Holdings.  Jim Robell, Sean Sullivan and Katherine 
Cowan will be the officers and members of the board of managers of the Company.  Neither FS 
Holdings nor FSIHC has yet paid any compensation to any of the persons who are expected to 
become members of the board of managers or executive officers of such entities.  Although the 
compensation to be paid to members of FS Holdings, FSIHC’s or Fortior Solutions’ board of 
managers and executive officers following the restructuring has not yet been determined, the 
Company does not expect that such compensation will be more than what such individuals have been 
paid in the past as members of the board of directors or executive officers of the Company.  In 
addition, up to 10 percent of the equity in FSIHC will be reserved for issuance under the LTIP to 
members of the Company’s management team as Class P Incentive Units following completion of the 
contemplated restructuring transactions.  Although the specific number of units and other related 
terms have not yet been finally determined, the Company expects that approximately 9% (out of the 
total 10% reserved) of the Class P Incentive Units will be issued immediately following completion 
of the restructuring.   
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PART VII 
RELEASE OF CERTAIN PARTIES 

By approving Proposal No. 3, effective upon the Effective Date of the Plan, subject to the last 
two sentences of this paragraph, the shareholders of the Company will be deemed to have 
unconditionally and irrevocably forever released, acquitted, waived and discharged, the Company, 
AST, FS-IP, FS-IS, FSIHC, Fortior Solutions Holdings, and the “Senior Secured Lenders” (as defined 
in the Plan), each of their respective affiliates, and each of their respective past and present officers, 
directors, managers, managing directors, members, general partners, limited partners, principals, 
employees, attorneys, accountants, financial advisors, investment bankers, consultants, other 
professionals, agents, representatives, successors, predecessors and assigns (collectively, the 
“Released Parties”) from any and all claims, actions, causes of action, suits, torts, rights, liabilities, 
tax liabilities, obligations, demands, debts, covenants, agreements, loss, damages, fees, costs, charges, 
expenses and amounts of any kind whatsoever, asserted or unasserted, express or implied, known or 
unknown or hereafter discovered, suspected or unsuspected, matured or unmatured, contingent or 
vested, liquidated or unliquidated, in law or in equity, that any shareholder had, presently has or may 
hereafter have or claim or assert to have against any of the Released Parties by reason of any act, 
omission, transaction, occurrence, conduct, condition, harm, matter, cause or thing that has occurred 
or existed at any time on or before the Effective Date of the Plan, in any way arising from or 
otherwise relating to (i) the Company or its Affiliates, (ii) such shareholder’s ownership or purported 
ownership in any stock or other securities of the Company, (ii) the transactions between and among 
the Senior Secured Lenders' or its Affiliates’ and the Company and its Affiliates, including any action 
or inaction by any of the Senior Secured Lenders or its Affiliates in connection with the 
administration of such transactions and/or the exercise of any rights and remedies under the 
applicable loan documents and applicable law, and (iv) the transactions and other matters described in 
the Information and Disclosure Statement (including all Exhibits, supplements, addendums and 
attachments thereto) to which this Exhibit is attached (collectively, “Shareholder Claims”); provided, 
however, that the foregoing shall not be deemed to constitute a release of any claims a shareholder 
may have against any Released Party with respect to (i) if applicable to the shareholder, any rights 
such shareholder may have to receive any salary, bonus, accrued vacation and reasonable business 
expenses accrued in respect of such shareholder’s employment with the Company in the ordinary 
course of business consistent with past practices, or any statutory or other rights that are prohibited by 
law from being released, compromised or exchanged, (ii) if (and only if) the shareholder is an officer, 
director or manager of the Company or any of its Affiliates, such shareholder’s right to 
indemnification as such an officer, director or manager under the Company’s and its Affiliates’ 
articles of incorporation, bylaws, operating agreement and other similar corporate documents, under 
any indemnification agreement with the Company, and under any directors’ and officers’ liability 
insurance policies (or other similar insurance policies) maintained by the Company or its Affiliates 
(the “Excluded Matters”).  Except with respect to the Excluded Matters, each shareholder also agrees 
not to file or bring any action, case, proceeding, claim, grievance, suit or investigation or other 
proceeding on the basis of or respecting any Shareholder Claims against any Released Party.  Each 
shareholder represents and warrants that it has not directly or indirectly sold, assigned or transferred 
any Shareholder Claims or any interest in any Shareholder Claims to any other person or entity.  
Notwithstanding the foregoing or anything to the contrary set forth herein, the Secured Lender 
Affiliate Shareholder is only releasing claims in this Release in its capacity as a shareholder of the 
Company and neither the Secured Lender Affiliate Shareholder nor any of its affiliates (other than the 
Secured Lender Affiliate Shareholder solely in its capacity as a shareholder) is subject to the 
foregoing Release. It is the intent of the Company and the Secured Lender (and the Secured Lender 
Affiliate Shareholder) that any release with respect to the Secured Lender or any of its affiliates in 
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any capacity (other than the Secured Lender Affiliate Shareholder’s capacity as a shareholder) be 
governed by the provisions of the Plan (and that the provisions of the Plan control with respect to the 
releases contemplated therein).  

THE FOREGOING RELEASE IS SPECIFICALLY INTENDED TO OPERATE AND 
BE APPLICABLE EVEN IF IT IS ALLEGED, CHARGED OR PROVEN THAT ALL OR 
SOME OF THE CLAIMS OR DAMAGES RELEASED WERE SOLELY AND 
COMPLETELY CAUSED BY ANY ACTS OR OMISSIONS, WHETHER NEGLIGENT, 
GROSSLY NEGLIGENT, INTENTIONAL OR OTHERWISE, OF OR BY ANY RELEASED 
PARTY. 

The foregoing Release is intended to be complete, global and all-encompassing and 
specifically includes claims that are known, unknown, fixed, contingent or conditional with respect to 
the matters described herein.  With respect to the Shareholder Claims, the undersigned hereby 
expressly waives any and all rights conferred upon him, her or it by any statute or rule of law that 
provides that a release does not extend to claims that the claimant does not know or suspect to exist in 
his, her or its favor at the time of executing the release, which if known by him, her or it must have 
materially affected his, her or its settlement with the released party, including the following 
provisions of California Civil Code Section 1542 to the extent applicable to Shareholder:  

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR 
DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE 
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.” 
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PART VIII 
SUMMARY OF CERTAIN FEDERAL TAX CONSIDERATIONS OF THE TRANSACTIONS 

The following is a general summary of certain material United States federal income tax 
consequences of the Post-Petition Reorganization.  This summary is based upon the provisions of the 
Internal Revenue Code of 1986, as amended (the “Code”), applicable United States Treasury 
Regulations (including temporary and proposed United States Treasury Regulations) issued 
thereunder, IRS rulings and pronouncements, judicial decisions and interpretations now in effect, all 
of which are subject to change, possibly with retroactive effect.  The following summary is not 
binding on the IRS, and the Company provides no assurance that the IRS will agree with or decline to 
challenge any of the consequences described below. Accordingly, the tax consequences of the Post-
Petition Reorganization could differ from those described below. 

The following summary, to the extent applicable to Company shareholders, applies to 
Company shareholders who are U.S. persons and who hold Company stock as a capital asset.  For 
purposes of this discussion, the term “U.S. person” means a shareholder that is, for United States 
federal income tax purposes:  

 an individual citizen or resident of the United States; 
 a corporation (or any entity treated as a corporation for United States federal income tax 

purposes) created or organized in or under the laws of the United States, any state thereof 
or the District of Columbia; 

 an estate the income of which is subject to United States federal income taxation 
regardless of its source; or 

 a trust, if it (i) is subject to the primary supervision of a court within the United States 
and one or more U.S. persons have the authority to control all substantial decisions of the 
trust, or (ii) has a valid election in effect under applicable United States Treasury 
Regulations to be treated as a U.S. person. 

Shareholders that are not U.S. persons should consult their own tax advisors regarding the tax 
consequences of the Step One Merger and the Post-Petition Reorganization to them. 

The summary does not purport to address all aspects of United States federal income taxation 
that may be relevant to a particular shareholder in light of the shareholder’s individual circumstances 
or to shareholders that may be subject to special treatment under United States federal income tax law 
(for example, (i) financial institutions, (ii) investors in pass-through entities, (iii) shareholders who 
are not United States persons for United States federal income tax purposes, or (iv) shareholders who 
received their Shares through the exercise or conversion of options or otherwise as compensation, or 
through a tax-qualified retirement plan).  

Furthermore, except as specifically set forth below, this summary does not address (i) any 
United States federal tax consequences other than federal income tax consequences or any United 
States federal non-income, state or local or non-United States tax laws, (ii) the tax consequences of 
the transactions to holders of options, warrants or similar rights to acquire shares, or (iii) the 
alternative minimum tax provisions of the Code. 

CONSEQUENCES OF THE TRANSACTIONS IN GENERAL 

The parties intend to treat the federal income tax consequences of the transactions set forth in 
the Post-Petition Reorganization, including the Step One Merger and related transactions and the 
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Plan, as described below.  The parties will not, however, receive any opinion of counsel or ruling 
from the IRS with respect to the treatment of these transactions, and consequently the parties provide 
no assurance that the treatment of the transactions set forth in the Post-Petition Reorganization will be 
as described below.  Except as set forth below, the following discussion assumes that the parties’ 
intended characterization of the transactions is correct.  

The Step One Merger and Related Transactions 

Treatment of SureID Shareholders.  The parties intend to characterize the Step One Merger, 
together with the LLC Conversion, as a reorganization under Section 368(a)(1)(F) of the Code (the 
“F Reorganization”).  Shareholders who exchange stock of the Company for stock of AST pursuant to 
the F Reorganization will not recognize any gain or loss in connection with the exchange.  A 
shareholder’s adjusted tax basis in the AST stock received will be equal to the shareholder’s adjusted 
tax basis in the Company stock surrendered, and the holding period of the AST stock received in the 
exchange will include the period during which the Company stock was held.   

Treatment of the Company and AST.  As a result of the F Reorganization, for federal income tax 
purposes, the Company’s separate existence will disregarded.  AST will be treated as a continuation 
of the Company and, accordingly, succeed to  all of the Company’s assets (including tax attributes, 
such as net operating losses and other carryovers) and liabilities.  Neither the Company nor AST will 
recognize gain or loss pursuant to the F Reorganization, and AST will have the same adjusted tax 
basis and holding period in the Company’s assets as the Company had immediately prior to the F 
Reorganization.   

There are no federal income tax consequences with respect to the related transactions that 
follow the F Reorganization and precede the Post-Petition Reorganization. 

The Post-Petition Reorganization 

Treatment of Shareholders.  The parties intend to characterize the contribution by AST (through 
FS-IS, which is a disregarded subsidiary of AST for income tax purposes) of 75% of its interest in 
FSIHC to FS Holdings, together with the distribution by AST of the shares of FS Holdings to AST’s 
shareholders (other than the Secured Lender Affiliate Shareholders) in exchange for their AST stock, 
as a “split-off” that is nontaxable to such AST shareholders (i.e., the former Company shareholders) 
other than the Secured Lender Affiliate Shareholders pursuant to Sections 355 and 368(a)(1)(D) of 
the Code (the “Split-Off”).  In order for the Split-Off to be treated as nontaxable to such AST 
shareholders, the Split-Off must satisfy a number of technical requirements pursuant to Section 355 of 
the Code.  Except as described below under “Potential Recharacterization of the Split-Off”, the 
remainder of this discussion assumes that the Split-Off will satisfy those technical requirements such 
it qualifies for the provisions of Section 355.  Accordingly, AST’s shareholders (i.e., the former 
shareholders of the Company) other than the Secured Lender Affiliate Shareholders will not 
recognize gain, loss or dividend income as a result of the receipt of stock of FS Holdings in exchange 
for their AST stock.  A shareholder’s adjusted tax basis in the FS Holdings stock received will be 
equal to the shareholder’s adjusted tax basis in the AST stock surrendered, and the holding period of 
the FS Holdings stock received in the exchange will include the period during which the AST stock 
(and Company stock) was held.  

Treatment of AST.  AST’s contribution of 75% of its interest in FSIHC to FS Holdings will 
cause FSIHC to be treated as a partnership for federal tax purposes and regarded as an entity separate 
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from AST.  AST will be treated as contributing an undivided 75% interest in the assets of FSIHC to 
FS Holdings, and FS Holdings will be treated as having assumed 75% of the liabilities of FSIHC.  FS 
Holdings will in turn be treated as contributing those assets to FSIHC (and FSIHC will be treated as 
having assumed those liabilities) in exchange for FSIHC interests.  To the extent that liabilities 
treated as assumed by FS Holdings exceed AST’s basis in the assets treated as contributed to FS 
Holdings, AST would recognize gain on the contribution equal to that excess.  This gain generally 
may be offset by, and reduce, AST’s net operating losses and other carryovers.   

As a result of the Secured Lender Affiliate Shareholders and/or their affiliates becoming the 
100% owner of AST in connection with the Split-Off pursuant to either Section 355(d) or (e) of the 
Code, AST will recognize taxable gain (but not loss) upon the distribution of its FS Holdings’ stock 
to the extent that the fair market value of the distributed stock exceeds AST’s basis therein.  AST and 
FS Holdings expect that they will jointly elect under Section 336(e) of the Code to treat the 
distribution as sale of the assets, and assumption of the liabilities, of FS Holdings, in which case, in 
general, (i) FS Holdings would recognize taxable gain, but not loss, as if, immediately before the 
distribution of its stock to the shareholders, it had sold all of its assets (i.e., its interest in FSIHC) to 
an unrelated third party in exchange for an amount equal to the fair market value of the FS Holdings 
stock and the assumption of its share of liabilities of FSIHC, and (ii) the basis of the assets of FS 
Holdings (i.e., its interest in FSIHC) would be equal to such fair market value and share of liabilities.  
AST and FS Holdings would file a consolidated return for the period that includes the Split-Off, such 
that any gain recognized by reason of the foregoing election would be reported on such consolidated 
return and would reduce the net operating losses and other carryovers of AST.  AST and FS Holdings 
expect that FSIHC would make an election under Section 754 of the Code to adjust the basis of 
FSIHC’s assets to equal the basis of FS Holdings in its interest in FSIHC.  

The cancellation of a portion of the Senior Secured Loan by the Secured Lenders, if any, in 
connection with its acquisition of stock of AST, or pursuant to the Split-Off, will give rise to 
cancellation of indebtedness (“COD”) income to AST equal to the excess (if any) of such cancelled 
amount over the fair market value of the stock of AST issued to the Secured Lenders in exchange for 
the amount cancelled pursuant to the Post-Petition Reorganization.  Any such COD income generally 
would be excluded from gross income by AST, but would have the effect of reducing AST’s net 
operating losses and other carryovers, and potentially the basis of its assets.   

After the Split-Off, AST will retain its tax attributes after reduction in respect of any gain 
recognized in connection with the Split-Off or  COD income as described above.  AST and the 
Company intend that the Secured Lender Affiliate Shareholders and/or affiliates becoming the 100% 
owner of AST in connection with the Split-Off will qualify for special provisions applicable to 
bankruptcy proceedings, such that AST’s remaining net operating losses and other carryovers will not 
be subject to the general limitations on use following an “ownership change” under Section 382 of the 
Code.  The rules governing limitations on the use of net operating losses and other carryovers are 
complex, and neither AST nor the Company provides any assurance that the IRS would not assert a 
contrary position.  

Potential Recharacterization of the Split-Off  

It is possible that the IRS would take the position that the Split-Off does not qualify for 
nonrecognition treatment to AST’s shareholders.  If the IRS was successful in asserting this position, 
in lieu of the treatment described above, the fair market value of the FS Holdings stock distributed to 
each a shareholder would be treated as an amount realized in exchange for the shareholder’s AST 
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stock.  Each shareholder would recognize capital gain or loss equal to the difference between such 
fair market value and the shareholder’s tax basis in their AST stock.  Capital gains of individuals are 
subject to tax at reduced maximum rates.  The deductibility of capital losses is subject to significant 
limitations.  If the transaction is recharacterized as a taxable event, AST shareholders would have an 
initial tax basis in the FS Holdings stock received equal to its fair market value, and the holding 
period of the FS Holdings stock would begin on the date it was received.   

Reporting and Withholding 

Shareholders may be subject to information reporting and backup withholding with respect to 
the Split-Off, to the extent the Split-Off is recast as a taxable event.  A shareholder generally will not 
be subject to backup withholding, however, if such shareholder (1) timely furnishes the shareholder’s 
correct taxpayer identification number, certifies that such shareholder is not subject to backup 
withholding on IRS Form W-9 or successor form included in the letter of transmittal and otherwise 
complies with all applicable requirements of the backup withholding rules; or (2) provides proof that 
such shareholder is otherwise exempt from backup withholding.  Any amounts withheld under the 
backup withholding rules are not additional tax and will generally be allowed as a refund or credit 
against a shareholder’s U.S. federal income tax liability, provided such holder timely furnishes the 
required information to the IRS. 

Tax matters can be complicated, and the tax consequences of the transactions will depend on 
each shareholder’s particular circumstances.  Accordingly, shareholders are strongly urged to consult 
with their own tax advisors regarding the United States federal income tax consequences of the 
transactions in light of their own particular circumstances, as well as the effect of any United States 
federal non-income, state or local or non-United States tax laws. 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 54 of 451



 

48 
CONFIDENTIAL 

137193395.11  

PART IX 
APPRAISAL RIGHTS 

THE STEP ONE MERGER  

Rights of Dissenting Shareholders 

Because the Step One Merger will be completed pursuant to a statutory merger of the 
Company, any shareholder of the Company who does not vote such shareholder’s shares of stock in 
the Company in favor of the Step One Merger Agreement may, under certain conditions, become 
entitled to be paid the fair value of such shares in cash in lieu of receiving the consideration provided 
for in the Step One Merger.  Because the Company is an Oregon corporation, the availability of 
dissenting shareholders’ appraisal rights is determined by Oregon law, which is briefly summarized 
below.  The Company believes that its liabilities will greatly exceed its assets immediately before the 
effectuation of the Step One Merger and that the “fair value” of your shares will therefore be $0.00 
if you dissent and exercise appraisal rights. 

Appraisal Rights Under Oregon Law 

Shareholders who comply with the procedures prescribed in Sections 60.551 to 60.594 (the 
“Dissenters’ Rights Sections”) of the Oregon Business Corporations Act (the “OBCA”), will 
potentially be entitled to a judicial appraisal of the “fair value” of their shares, exclusive of any 
element of value arising from the accomplishment or expectation of the Step One Merger, and to 
receive from the Company payment of the fair value of their shares. 

The following is a brief summary of the statutory procedures that must be followed by a 
shareholder in order to perfect appraisal rights under the OBCA.  This summary is not intended to 
be complete and is qualified in its entirety by reference to the Dissenters’ Rights Sections, the 
text of which is included as Exhibit Q to this Information and Disclosure Statement.   

In order to exercise dissenters’ appraisal rights under the OBCA, a shareholder must be the 
shareholder of record of the shares of Company stock as to which the Company appraisal rights are to 
be exercised on the date that the written demand for appraisal described below is made, and the 
shareholder must continuously hold such shares through the related payment date. 

Shareholders electing to exercise appraisal rights under the Dissenters’ Rights Sections must 
not vote in favor of approval of the Step One Merger Agreement.  A vote by a shareholder against 
approval of the Step One Merger Agreement is not required in order for that shareholder to exercise 
appraisal rights.   

A record owner who holds the Company capital stock as a nominee for other beneficial 
owners of the shares may exercise appraisal rights with respect to Company capital stock held for all 
or less than all beneficial owners of Company capital stock for which the holder is the record owner.  
In that case, the written demand must state the number of shares of the Company capital stock 
covered by the demand.  Where the number of shares of Company capital stock is not expressly 
stated, the demand will be presumed to cover all shares of Company capital stock outstanding in the 
name of that record owner.  Beneficial owners who are not record owners and who intend to exercise 
appraisal rights should instruct the record owner to comply strictly with the statutory requirements 
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with respect to the delivery of written demand prior to the taking of the vote on the Step One Merger 
Agreement.   

The OBCA requires that the Company provide notice of the date of effectiveness of the Step 
One Merger to all shareholders who have not voted for approval of the Step One Merger Agreement 
within ten (10) days after the Effective Time.   

If you wish to assert dissenters’ rights, you must demand payment, certify whether you 
acquired beneficial ownership of your Company shares before the Record Date, and deposit your 
share certificates in accordance with the terms of the Notice of Shareholder Action and Dissenters’ 
Rights (collectively, the “Dissenting Shares”).  If you do not demand payment and deposit your 
share certificates where required on or before the date set forth in the Notice of Shareholder 
Action and Dissenters Rights, you will lose the right to obtain payment for your shares under 
the Dissenters’ Rights Sections.   
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FOURTH AMENDED AND RESTATED ARTICLES OF INCORPORATION  
OF  

FORTIOR SOLUTIONS, INC. 

 Pursuant to the Oregon Business Corporation Act, Fortior Solutions, Inc., formerly known as 
SureID, Inc., hereby adopts the following Fourth Amended and Restated Articles of Incorporation, which 
shall supersede the heretofore-existing Third Amended and Restated Articles of Incorporation and all 
previous articles, amendments and restatements thereof. 

ARTICLE 1 
NAME 

 The name of the Company is Fortior Solutions, Inc. (the “Company” or “Corporation”). 

ARTICLE 2 
DURATION 

 The Company’s duration shall be perpetual. 

ARTICLE 3 
PURPOSES AND POWERS 

 The purpose for which the Company is organized is to engage in any business, trade or activity, 
which may lawfully be conducted by a corporation organized under the Oregon Business Corporation 
Act.  The Company shall have the authority to engage in any and all such activities as are incidental or 
conducive to the attainment of the purposes of the Company and to exercise any and all powers 
authorized or permitted under any laws that may be now or hereafter applicable or available to the 
Company. 

ARTICLE 4 
SHARES 

4.1. Authorized Capital.   

 (a) General Authorized Capital. The Company is authorized to issue two classes of stock 
to be designated, respectively, “Common Stock” and “Preferred Stock.”  The total number of shares of 
stock which the Company is authorized to issue is One Hundred Eighty Million (180,000,000) shares, 
consisting of (i) a total of One Hundred Thirty Million (130,000,000) shares of Common Stock, without 
par value (the “Common Stock”), which class shall have two series, One Hundred Twenty Million 
(120,000,000) shares of which shall be designated Voting Common Stock (the “Voting Common Stock”) 
and Ten Million (10,000,000) shares of which shall be designated Non-Voting Common Stock (the “Non-
Voting Common Stock”), and (ii) and Fifty Million (50,000,000) shares of Preferred Stock, without par 
value (the “Preferred Stock”), which class shall be divided into series, as determined by the Board of 
Directors or as otherwise set forth in these Articles.  

 (b) Voting Common Stock Certificates. Effective as of August 25, 2015, which was the 
date of filing of the Company’s Third Amended and Restated Articles of Incorporation with the Oregon 
Secretary of State, (i) each then issued and outstanding share of Common Stock was, without further 
action by this Company or the holders of such shares, redesignated and converted into “Voting Common 
Stock,” (ii) each certificate representing then outstanding shares of Common Stock became a certificate 
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representing shares of Voting Common Stock, and (iii) each holder of then outstanding shares of 
Common Stock (“Old Common Stock”) became entitled to receive upon surrender of such holder’s 
certificates representing Old Common Stock (“Old Certificates”), pursuant to procedures adopted by this 
Company, certificates (“New Certificates”) representing an equivalent number of shares of Voting 
Common Stock into which the shares of Old Common Stock were redesignated and converted.  Until an 
Old Certificate has been surrendered and a New Certificate shall have been issued by this Company, such 
Old Certificate shall be evidence of the Voting Common Stock into which such Old Certificate has been 
redesignated and converted. 

4.2. Common Stock.   

 (a) Voting and Other Matters.   

  (i) Subject to any preferential or other rights granted to any series of Preferred 
Stock, the relative rights, preferences, privileges and limitations of the Voting Common Stock and the 
Non-Voting Common Stock are identical in all respects, except that the voting power of the Common 
Stock for the election of directors and for all other purposes is vested exclusively in the holders of shares 
of the Voting Common Stock, and except as otherwise expressly required by law or otherwise expressly 
directed by the Board of Directors of the Company, the holders of shares of the Non-Voting Common 
Stock are not to have any voting power.   

  (ii) In all matters in which they have a right to vote, the holders of shares of the 
Voting Common Stock shall have one (1) vote per share.  In the event that the Oregon Business 
Corporation Act requires holders of shares of Non-Voting Common Stock to vote on any matter, or the 
Board of Directors of the Company expressly directs that holders of shares of Non-Voting Common 
Stock vote on a matter, then the holders of shares of Non-Voting Common Stock shall vote together on 
such matter with the holders of shares of Voting Common Stock and the holders of shares of Preferred 
Stock as a single group with one (1) vote per share (on an as converted basis for such Preferred Stock), 
unless such matter is one in which holders of Common Stock have a separate class vote, in which case the 
holders of shares of Non-Voting Common Stock shall vote on such matter together with the holders of 
shares of Voting Common Stock as a single voting group with one (1) vote per share, or in such other 
manner as the Board of Directors may direct.  Unless otherwise expressly required by the Oregon 
Business Corporation Act or expressly directed by the Board of Directors, in no event will holders of 
shares of Non-Voting Common Stock have a right to vote as a separate voting group on any matter to be 
voted upon by shareholders of the Company.  

 (b) Dividends.  Subject to any preferential or other rights granted to any series of Preferred 
Stock, the holders of shares of Common Stock shall be entitled to receive dividends out of funds of the 
Company legally available therefor, at the rate and at the time or times as may be provided by the Board 
of Directors.   

 (c) Rights on Dissolution.  Subject to, and after payment of, any preferential or other rights 
granted to any series of Preferred Stock, the holders of shares of Common Stock shall be entitled to 
receive the net assets of the Company on dissolution.  

 (d) Issuance.  Shares of Common Stock may be issued from time to time on such terms and 
for such consideration as shall be determined by the Board of Directors.  
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 (e) Automatic Conversion of Non-Voting Shares.   

  (i) Each issued and outstanding share of Non-Voting Common Stock shall 
automatically be converted into one (1) share of Voting Common Stock immediately prior to the earlier of 
(A) the consummation of the Company’s sale of common stock in a firm-commitment underwritten 
public offering pursuant to an effective registration statement on Form S-1 (or any comparable successor 
form then in effect under the Securities Act of 1933, as amended), the public offering price of which was 
not less than $10.00 per share (adjusted to reflect any subsequent stock dividend, stock split, combination 
or other similar recapitalization occurring after the filing of the Fourth Amended and Restated Articles of 
Incorporation), and resulting in at least $30,000,000 of gross proceeds, net of the underwriting discount 
and commissions, to the Company (a “Qualifying IPO”), or (B) the date specified by consent, approval or 
agreement of the holders of a majority of the issued and outstanding shares of Voting Common Stock.   

  (ii) Each conversion of shares of Non-Voting Common Stock into shares of Voting 
Common Stock shall be deemed to be effective as of the close of business on the date of the Qualifying 
IPO or consent, approval or agreement of holders of shares of Voting Common Stock as set forth in 
Section 4.2(e)(i), as the case may be. The certificates representing shares of Non-Voting Common Stock 
being converted may be surrendered to the Company, in which case new Voting Common Stock 
certificates (the “Conversion Shares”) shall be issued. Unless and until new certificates are issued, 
however, the original certificates evidencing shares of Non-Voting Common Stock shall continue to be 
evidence of the Conversion Shares into which they are being converted.  At such time as such conversion 
has been effected, the rights of the holder of such Non-Voting Common Stock shall cease and the person 
or persons in whose name or names any certificate or certificates for Conversion Shares are to be issued 
upon such conversion shall be deemed to have become the holder or holders of record of the Conversion 
Shares represented thereby. 

 (f) Reservation of Voting Common Stock.  The Company shall at all times reserve and 
keep available out of its authorized but unissued shares of Voting Common Stock, solely for the purpose 
of effecting the conversion of shares of Non-Voting Common Stock, such number of shares of Voting 
Common Stock as shall from time to time be sufficient to effect the conversion of all outstanding shares 
of Non-Voting Common Stock.  If at any time the number of authorized but unissued shares of Voting 
Common Stock shall not be sufficient to effect the conversion of all then outstanding shares of Non-
Voting Common Stock, the Company will take such corporate action as may, in the opinion of its 
counsel, be necessary to increase its authorized but unissued shares of Voting Common Stock to such 
number of shares as shall be sufficient for such purpose.  Shares of Voting Common Stock issuable upon 
conversion of Non-Voting Common Stock shall, when issued, be duly and validly issued, fully paid and 
nonassessable.   

 (g) Retirement of Non-Voting Common Stock.  If any Non-Voting Common Stock shall 
be converted into Voting Common Stock pursuant to this Section 4.2, the shares so converted shall be 
deemed cancelled and the related number of shares shall become authorized but unissued shares of Non-
Voting Common Stock.   

4.3. Authority to Designate Series of Preferred.  Except as otherwise expressly prohibited by the 
provisions of these Articles of Incorporation and subject to receipt of the approval of any class and/or 
series of stock as may be required by ORS 60.441 or otherwise under applicable law, shares of Preferred 
Stock may be issued from time to time in one or more series in any manner permitted by law as 
determined from time to time by the Board of Directors and stated in the resolution or resolutions 
providing for the issuance thereof, prior to the issuance of any shares of such series.  The Board of 
Directors shall have the authority to fix and determine, subject to the provisions hereof, the preferences, 
limitations and relative rights of the shares of any series so established.  All shares of a series of Preferred 
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Stock shall have preferences, limitations and relative rights identical with those of other shares of the 
same series and, except to the extent otherwise provided in the articles of amendment adopted by the 
Board of Directors creating the series, of those of other series of the same class.  The preferences, 
limitations and relative rights of any series may be subordinated to, made pari passu with or made senior 
to any of those of any present or future class or series of Preferred or Common Stock.  The Board of 
Directors is also authorized to increase or decrease the number of shares of any series, prior to the issue of 
that series.  

Section 4.3A Series A Preferred Stock 

1. Designation.  There is hereby designated Eleven Million (11,000,000) shares of Series A 
Preferred Stock (the “Series A Preferred”) with the rights, preferences, and restrictions as described in 
this Section 4.3A.  The Original Issue Price of the Series A Preferred shall be $1.00 per share (the 
“Series A Original Issue Price”).  

2. Dividends.  The Series A Preferred shall be entitled to receive dividends, when and if declared by 
the Board of Directors, in amounts (determined on an as-converted-to-common-stock basis) not less than 
those paid on Series B Preferred (determined on an on an as converted basis) and Common Stock per 
share, and in preference to and before any dividends are paid on Series B Preferred Stock, or other Junior 
Stock (as defined in this Section 4.3A) or Common Stock, but at the same time and on a pari passu basis 
with dividends paid on shares of Pari Passu Stock (as defined in this Section 4.3A), and subordinate to 
dividends paid on shares of Senior Stock (as defined in this Section 4.3A).  All dividends upon the 
Series A Preferred Stock shall be declared pro rata per share.  

3. Voting Rights. 

 (a) General Rights.  Except as otherwise provided herein (including in Section 4.3A(3)(b)) 
or as required by law, the Series A Preferred shall be entitled to vote together with holders of shares of 
Series B Preferred, Voting Common Stock and other voting stock, and not as a separate voting group, on 
all matters to be voted upon, consented to or approved by the shareholders of the Company generally, 
whether at any annual or special meeting of shareholders of the Company, or by written consent, in either 
case upon the following basis:  (i) each holder of shares of the Voting Common Stock shall have one (1) 
vote per share and (ii) each holder of shares of Series A Preferred, Series B Preferred and other Preferred 
Stock shall be entitled to such number of votes as shall be equal to the whole number of shares of Voting 
Common Stock into which such holder’s aggregate number of shares of Series A Preferred, Series B 
Preferred or other Preferred Stock, as the case may be, are convertible (pursuant of Section 4.3A(5), 
4.3B(5), or otherwise, as the case may be) immediately after the close of business on the record date fixed 
for such meeting or the effective date of such written consent. 

 (b) Right to Elect Board Seat.  For so long as at least 500,000 shares of Series A Preferred 
(as adjusted for any stock dividends, combinations, splits, recapitalizations and the like with respect to 
such shares) remain issued and outstanding, the holders of Series A Preferred voting as a separate voting 
group shall be entitled to elect one member of the Company’s Board of Directors.  At any meeting (or in a 
written consent in lieu thereof) held for the purpose of electing directors, the presence in person or by 
proxy of at least a majority in interest of the then outstanding shares of Series A Preferred shall constitute 
quorum. 

 (c) No Separate Vote of Series Preferred.  Except as otherwise provided herein, the voting 
rights set forth in this Section 4.3A(3) shall be the only voting rights of holders of Series A Preferred, and 
the voting rights set forth in Subsection 4.3A(3)(b) above shall be the only voting rights of holders of 
Series A Preferred as a separate voting group.  
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4. Liquidation Rights. 

 (a) Liquidation Preference.  Upon any liquidation, dissolution, or winding up of the 
Company, whether voluntary or involuntary, before any distribution or payment shall be made to the 
holders of Common Stock, Series B Preferred or any other stock of the Company having a liquidation 
preference that is junior to the Series A Preferred (“Junior Stock” with respect to the Series A Preferred), 
each holder of Series A Preferred shall, after payment of the liquidation preference to holders of any 
shares of Preferred Stock having a liquidation preference that is senior to the Series A Preferred (“Senior 
Stock” with respect to the Series A Preferred), and at the same time as payment is made to shares of 
Preferred Stock having a liquidation preference that is pari passu with the Series A Preferred (“Pari Passu 
Stock” with respect to the Series A Preferred), be entitled to be paid out of the assets of the Company an 
amount per share in respect of such holder’s shares of Series A Preferred equal to the Series A Original 
Issue Price plus all declared and unpaid dividends on the Series A Preferred (as adjusted for any stock 
dividends, combinations, splits, recapitalizations and the like with respect to such shares) for each share 
of Series A Preferred held by such holder of Series A Preferred.  If, upon any such liquidation, or winding 
up, the assets of the Company remaining after payment of the liquidation preference to holders of Senior 
Stock shall be insufficient to make payment in full to all holders of Series A Preferred and Pari Passu 
Stock of the aggregate liquidation preference for all holders of Series A Preferred set forth in this 
Section 4.3A(4)(a) and of the aggregate liquidation preference for all holders of Pari Passu Stock, then 
such remaining assets shall be distributed among the holders of Series A Preferred and Pari Passu Stock at 
the time outstanding, ratably in proportion to the full amounts to which each holder of Series A Preferred 
and Pari Passu Stock would otherwise be entitled to receive in respect of such holder’s shares of Series A 
Preferred and Pari Passu Stock. 

 (b) Distributions on Junior Stock.  After the payment of the full liquidation preferences of 
any Senior Stock, and the Series A Preferred, the remaining assets of the Company legally available for 
distribution, if any, shall be distributed next to holders of Series B Preferred and any Pari Passu Stock, 
then to holders of any Preferred Stock that is Junior Stock, as set forth in these Articles, until the full 
amount of their liquidation preferences shall have been paid in full, and thereafter the remaining assets of 
the Company legally available for distribution, if any, shall be distributed ratably to the holders of the 
Common Stock. 

 (c) Liquidation Events.  The following events shall be considered a liquidation under this 
Section 4.3A(4): 

  (i) Acquisition.  Any consolidation or merger of the Company with or into any 
other corporation or other entity or person, or any other corporation reorganization, in which the 
shareholders of the Company immediately prior to such consolidation, merger or reorganization, own less 
than fifty percent (50%) of the Company’s voting power immediately after such consolidation, merger or 
reorganization, or any transaction or series of related transactions to which the Company is a party in 
which in excess of fifty percent (50%) of the Company’s voting power is transferred, excluding any 
consolidation or merger effected exclusively to change the domicile of the Company (an “Acquisition”); 
or 

  (ii) Asset Transfer.  A sale, lease or other disposition of all or substantially all of the 
assets of the Company (an “Asset Transfer”). 

 (d) Non Cash Consideration.  In any of such events, if the consideration received by the 
Company is other than cash, its value will be deemed its fair market value as determined in good faith by 
the Board of Directors. Any securities shall be valued as follows:  
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  (i) Nonrestricted Marketability Securities.  Securities not subject to investment 
letter or other similar restrictions on free marketability covered by (ii) below: (a) if traded on a securities 
exchange or through the Nasdaq National Market, the value shall be deemed to be the average of the 
closing prices of the securities on such quotation system over the thirty (30) day period ending three (3) 
days prior to the closing; (b) if actively traded over-the-counter, the value shall be deemed to be the 
average of the closing bid or sale prices (whichever is applicable) over the thirty (30) day period ending 
three (3) days prior to the closing; and (c) if there is no active public market, the value shall be the fair 
market value thereof as determined in good faith by the Board of Directors.  

  (ii) Restricted Marketability Securities.  The method of valuation of securities 
subject to investment letter or other restrictions on free marketability (other than restrictions arising solely 
by virtue of a shareholder’s status as an affiliate or former affiliate) shall be to make an appropriate 
discount from the market value determined as above in (i) (a), (b) or (c) to reflect the approximate fair 
market value thereof, as determined in good faith by the Board of Directors and the holders of at least a 
majority of the voting power of all then outstanding shares of such Preferred Stock.  

5. Conversion Rights.  The holders of the Series A Preferred shall have the following rights with 
respect to the conversion of the Series A Preferred into shares of Voting Common Stock (the “Conversion 
Rights” with respect to the Series A Preferred): 

 (a) Optional Conversion.  Subject to and in compliance with the provisions of this 
Section 4.3A(5), any shares of Series A Preferred may, at the option of the holder, be converted at any 
time into fully-paid and nonassessable shares of Voting Common Stock.  The number of shares of Voting 
Common Stock to which a holder of Series A Preferred shall be entitled upon conversion shall be the 
product obtained by multiplying the Series A Preferred Conversion Rate (as defined below) then in effect 
(determined as provided in Section 4.3A(5)(b) below) by the number of shares of Series A Preferred 
being converted.   

 (b) Series A Preferred Conversion Rate.  The conversion rate in effect at any time for 
conversion of the Series A Preferred (the “Series A Preferred Conversion Rate”) shall be the quotient 
obtained by dividing the Series A Original Issue Price by the Series A Preferred Conversion Price (as 
defined below), calculated as provided in Section 4.3A(5)(c) immediately below. 

 (c) Series A Preferred Conversion Price.  The conversion price for the Series A Preferred 
shall initially be the Series A Original Issue Price (the “Series A Preferred Conversion Price”).  Such 
initial Series A Preferred Conversion Price shall be adjusted from time to time in accordance with this 
Section 4.3A(5).  All references to the Series A Preferred Conversion Price herein shall mean the Series A 
Preferred Conversion Price as so adjusted.  

 (d) Mechanics of Conversion.  Each holder of Series A Preferred who desires to convert the 
same into shares of Voting Common Stock pursuant to this Section 4.3A(5) shall surrender the certificate 
therefor, duly endorsed, at the office of the Company or any transfer agent for the Series A Preferred, and 
shall give written notice to the Company at such office that such holder elects to convert the same.  Such 
notice shall state the number of shares of Series A Preferred being converted.  Thereupon, the Company 
shall promptly issue and deliver at such office to such holder a certificate or certificates for the number of 
shares of Voting Common Stock to which such holder is entitled and shall promptly pay (i) in cash or, to 
the extent sufficient funds are not then legally available therefore, in Voting Common Stock (at the 
Voting Common Stock fair market value determined in good faith by the Board of Directors as of the date 
of such conversion), any declared and unpaid dividends on the shares of Series A Preferred being 
converted and (ii) in cash (at the Voting Common Stock’s fair market value determined in good faith by 
the Board of Directors as of the date of conversion) the value of any fractional share of Voting Common 
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Stock otherwise issuable to such holder of Series A Preferred.  Such conversion shall be deemed to have 
been made at the close of business on the date of such surrender of the certificates representing the shares 
of Series A Preferred to be converted, and the person entitled to receive the shares of Voting Common 
Stock issuable upon such conversion shall be treated for all purposes as the record holder of such shares 
of Voting Common Stock on such date. 

 (e) Adjustment for Stock Splits and Combinations.  If the Company shall at any time or 
from time to time after the date that the first share of Series A Preferred is issued (the “Series A Original 
Issue Date”) effect a subdivision of the outstanding Common Stock without a corresponding subdivision 
of the Preferred Stock, the Series A Preferred Conversion Price in effect immediately before that 
subdivision shall be proportionately decreased.  Conversely, if the Company shall at any time or from 
time to time after the Series A Original Issue Date combine the outstanding shares of Common Stock into 
smaller number of shares without a corresponding combination of the Preferred Stock, the Series A 
Preferred Conversion Price in effect immediately before the combination shall be proportionately 
increased.  Any adjustment under this Section 4.3A(5)(e) shall become effective at the close of business 
on the date the subdivision or combination becomes effective. 

 (f) Adjustment for Common Stock Dividends and Distributions in Kind.  If the 
Company at any time or from time to time after the Series A Original Issue Date makes, or fixes a record 
date for the determination of holders of Common Stock entitled to receive, a Common Stock dividend or 
other distribution in kind of Common Stock (a “Common Stock Dividend or Distribution in Kind”), the 
Series A Preferred Conversion Price then in effect shall be decreased as of the time of such issuance or, in 
the event such record date is fixed, as of the close of business on such record date. The adjusted Series A 
Preferred Conversion Price shall be calculated by a fraction (i) the numerator of which is the total number 
of shares of Common Stock issued and outstanding immediately prior to the record date of any such 
Common Stock Dividend or Distribution in Kind then pending, and (ii) the denominator of which is the 
numerator above plus the number of shares of Common Stock Dividends or Distributions in Kind then 
pending; provided, however, that if a record date for a Common Stock Dividend or Distribution in Kind is 
fixed and such Common Stock Dividend or Distribution in Kind is not fully paid or if such distribution is 
not fully made on the date fixed therefor, then the Series A Preferred Conversion Price shall be 
recomputed accordingly as of the close of business on such record date and thereafter the Series A 
Preferred Conversion Price shall be adjusted pursuant to this Section 4.3A(5)(f) to reflect the actual 
payment of such Common Stock Dividend or Distribution in Kind. 

 (g) Adjustment for Reclassification, Exchange and Substitution.  If at any time or from 
time to time after the Series A Original Issue Date, the Voting Common Stock issuable upon the 
conversion of the Series A Preferred is changed into the same or a different number of shares of any class 
or classes of stock, whether by recapitalization, reclassification or otherwise (other than an Acquisition or 
Asset Transfer as defined in Section 4.3A(4)(c) or a subdivision or combination of shares or stock 
dividend or a reorganization, merger, consolidation or sale of assets provided for elsewhere in this 
Section 4.3A(5)), in any such event each holder of Series A Preferred shall have the right thereafter to 
convert such stock into the kind and amount of stock and other securities and property receivable upon 
such recapitalization, reclassification or other change by holders of the maximum number of shares of 
Voting Common Stock into which such shares of Series A Preferred could have been converted 
immediately prior to such recapitalization, reclassification or change, all subject to further adjustment as 
provided herein or with respect to such other securities or property by the terms thereof. 

 (h) Reorganizations, Mergers, Consolidations or Sales of Assets.  If at any time or from 
time to time after the Series A Original Issue Date, there is a capital reorganization of the Common Stock 
(other than an Acquisition or Asset Transfer as defined in Section 4.3A(4)(c) or a recapitalization, 
subdivision, combination, reclassification, exchange or substitution of shares provided for elsewhere in 
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this Section 4.3A(5)), as a part of such capital reorganization, provision shall be made so that the holders 
of the Series A Preferred shall thereafter be entitled to receive upon conversion of the Series A Preferred 
the number of shares of stock or other securities or property of the Company to which a holder of the 
number of shares of Voting Common Stock deliverable upon conversion would have been entitled on 
such capital reorganization, subject to adjustment in respect of such stock or securities by the terms 
thereof.  In any such case, appropriate adjustment shall be made in the application of the provisions of this 
Section 4.3A(5) with respect to the rights of the holders of Series A Preferred after the capital 
reorganization to the end that the provisions of this Section 4.3A(5) (including adjustment of the Series A 
Preferred Conversion Price then in effect and the number of shares issuable upon conversion of the 
Series A Preferred) shall be applicable after the event and be as nearly equivalent as practicable. 

 (i) Certificate of Adjustment.  In each case of an adjustment or readjustment of the 
Series A Preferred Conversion Price for the number of shares of Voting Common Stock or other 
securities issuable upon conversion of the Series A Preferred, if the Series A Preferred is then convertible 
pursuant to this Section 4.3A(5), the Company, at its expense, shall compute such adjustment or 
readjustment in accordance with the provisions hereof and prepare a certificate showing such adjustment 
or readjustment, and shall mail such certificate, by first class mail, postage prepaid, to each registered 
holder of Series A Preferred at the holder’s address as shown in the Company’s books.  The certificate 
shall set forth such adjustment or readjustment, showing in detail the facts upon which such adjustment or 
readjustment is based, including a statement of (i) the Series A Preferred Conversion Price at the time in 
effect and (ii) the type and amount, if any, of other property which at the time would be received upon 
conversion of the Series A Preferred. 

 (j) Notices of Record Date.  Upon (i) any taking by the Company of a record of the holders 
of any class of securities for the purpose of determining the holders thereof who are entitled to receive 
any dividend or other distribution, or (ii) any Acquisition (as defined in Section 4.3A(4)(c)) or other 
capital reorganization of the Company, any reclassification or recapitalization of the capital stock of the 
Company, any merger or consolidation of the Company with or into any other corporation, or any Asset 
Transfer (as defined in Section 4.3A(4)(c)), or any voluntary or involuntary dissolution, liquidation or 
winding up of the Company, the Company shall mail to each holder of Series A Preferred at least ten (10) 
days prior to the record date specified therein (or such shorter period approved by a majority of the 
outstanding Series A Preferred) a notice specifying (A) the date on which any such record is to be taken 
for the purpose of such dividend or distribution and a description of such dividend or distribution, (B) the 
date on which any such Acquisition, reorganization, reclassification, transfer, consolidation, merger, 
Asset Transfer, dissolution, liquidation or winding up is expected to become effective, and (C) the date, if 
any, that is to be fixed as to when the holders of record of Common Stock (or other securities) shall be 
entitled to exchange their shares of Common Stock ( or other securities) for securities or other property 
deliverable upon such Acquisition, reorganization, reclassification, transfer, consolidation, merger, Asset 
Transfer, dissolution, liquidation or winding up. 

 (k) Automatic Conversion. 

  (i) Initial Public Offering.  Each share of Series A Preferred shall automatically be 
converted into shares of Voting Common Stock, based on the then-effective Series A Preferred 
Conversion Price, immediately upon the closing of a Qualifying IPO.   

  (ii) Mechanics of Automatic Conversion.  Upon the occurrence of the event 
specified in Section 4.3A(5)(k)(i) immediately above, the outstanding shares of Series A Preferred shall 
be converted automatically without any further action by the holders of such shares and whether or not 
the certificates representing such shares are surrendered to the Company or its transfer agent; provided, 
however, that the Company shall not be obligated to issue certificates evidencing the shares of Voting 
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Common Stock issuable upon such conversion unless the certificates evidencing such shares of Series A 
Preferred are either delivered to the Company or its transfer agent as provided below, or the holder 
notifies the Company or its transfer agent that such certificates have been lost, stolen or destroyed and 
executes an agreement satisfactory to the Company to indemnify the Company from any loss incurred by 
it in connection with such certificates.  Upon the occurrence of such automatic conversion of the Series A 
Preferred, the holders of Series A Preferred shall surrender the certificates representing such shares at the 
office of the Company or any transfer agent for the Series A Preferred.  Thereupon, there shall be issued 
and delivered to such holder promptly at such office and in its name as shown on such surrendered 
certificate or certificates, a certificate or certificates for the number of shares of Voting Common Stock 
into which the shares of Series A Preferred surrendered were convertible on the date on which such 
automatic conversion occurred, and any declared and unpaid dividends shall be paid in accordance with 
the provisions of Section 4.3A(5)(d). 

 (l) Fractional Shares.  No fractional shares of Voting Common Stock shall be issued upon 
conversion of Series A Preferred.  All shares of Voting Common Stock (including fractions thereof) 
issuable upon conversion of more than one share of Series A Preferred by a holder thereof shall be 
aggregated for purposes of determining whether the conversion would result in the issuance of any 
fractional share.  If, after the aforementioned aggregation, the conversion would result in the issuance of 
any fractional share, the Company shall, in lieu of issuing any fractional share, pay cash equal to the 
product of such fraction multiplied by the Voting Common Stock’s fair market value (as determined in 
good faith by the Board of Directors) on the date of conversion. 

 (m) Reservation of Stock Issuable Upon Conversion.  The Company shall at all times 
reserve and keep available out of its authorized but unissued shares of Voting Common Stock, solely for 
the purpose of effecting the conversion of the shares of the Series A Preferred, such number of its shares 
of Voting Common Stock as shall from time to time be sufficient to effect the conversion of all 
outstanding shares of the Series A Preferred.  If at any time the number of authorized but unissued shares 
of Voting Common Stock shall not be sufficient to effect the conversion of all then outstanding shares of 
the Series A Preferred, the Company will take such corporate action as may, in the opinion of its counsel, 
be necessary to increase its authorized but unissued shares of Voting Common Stock to such number of 
shares as shall be sufficient for such purpose. 

 (n) Payment of Taxes.  The Company will pay all taxes (other than taxes based upon 
income) and other governmental charges that may be imposed with respect to the issue or delivery of 
shares of Voting Common Stock upon conversion of shares of Series A Preferred, excluding any tax or 
other charge imposed in connection with any transfer involved in the issue and delivery of shares of 
Voting Common Stock in a name other than that in which the shares of Series A Preferred so converted 
were registered. 

Section 4.3B Series B Preferred Stock 

1. Designation.  There is hereby designated Fourteen Million (14,000,000) shares of Series B 
Preferred Stock (the “Series B Preferred”) with the rights, preferences, and restrictions as described in this 
Section 4.3(B). The Original Issue Price of a share of Series B Preferred shall be the amount per share at 
which such share of Series B Preferred was originally issued by the Company to its initial holder, as set 
forth in the Company’s stock records (the “Series B Original Issue Price”). 

2. Dividends.  The Series B Preferred will be subordinate to shares of Series A Preferred and other 
Senior Stock (as defined in this Section 4.3B) with respect to dividends, but will be pari passu with Pari 
Passu Stock (as defined in this Section 4.3B) respect to dividends, and will have a preference over 
Common Stock and other Junior Stock (as defined in this Section 4.3B) with respect to dividends.  
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Series B Preferred shall be entitled to receive dividends, when and if declared by the Board of Directors, 
in amounts (determined on an as-converted-to-common-stock basis) not less than those paid on Common 
Stock per share, and in preference to and before any dividends are paid on Common Stock.  All dividends 
upon the Series B Preferred Stock shall be declared pro rata per share. 

3. Voting Rights. 

(a) General Rights.  Except as otherwise provided herein (including in Section 4.3A(3)(b)) 
or as required by law, the Series B Preferred shall be entitled to vote together with holders of shares of 
Series A Preferred, Voting Common Stock and other voting stock, and not as a separate voting group, on 
all matters to be voted upon, consented to or approved by the shareholders of the Company generally, 
whether at any annual or special meeting of shareholders of the Company, or by written consent, in either 
case upon the following basis:  (i) each holder of shares of the Voting Common Stock shall have one (1) 
vote per share and (ii) each holder of shares of Series B Preferred, Series A Preferred and other Preferred 
Stock shall be entitled to such number of votes as shall be equal to the whole number of shares of Voting 
Common Stock into which such holder’s aggregate number of shares of Series B Preferred, Series A 
Preferred or other Preferred Stock, as the case may be, are convertible (pursuant of Section 4.3B(5), 
4.3A(5), or otherwise, as the case may be) immediately after the close of business on the record date fixed 
for such meeting or the effective date of such written consent. 

(b) No Separate Vote of Series Preferred.  Except as otherwise provided herein, the voting 
rights set forth in this Section 4.3B(3) shall be the only voting rights of holders of Series B Preferred and 
the Series B Preferred shall have no voting rights as a separate voting group. 

4. Liquidation Rights. 

 (a) Liquidation Preference.  The Series B Preferred Shares will be subordinate to the 
Series A Preferred shares with respect to liquidation preference, and to any other shares of Preferred 
Stock having a liquidation preference that is senior to the Series B Preferred (“Senior Stock” with respect 
to the Series B Preferred).  Upon any liquidation, dissolution, or winding up of the Company, whether 
voluntary or involuntary, before any distribution or payment shall be made to the holders of any other 
stock having a liquidation preference that is junior to the Series A Preferred, Series B Preferred and other 
Senior Stock of the Company (“Junior Stock” with respect to the Series B Preferred), each holder of 
Series B Preferred shall, after payment of the liquidation preference to holders of any shares of Series A 
Preferred and of any other Senior Stock, and at the same time as payment is made to shares of Preferred 
Stock having a liquidation preference that is pari passu with the Series B Preferred (“Pari Passu Stock” 
with respect to the Series B Preferred), be entitled to be paid out of the assets of the Company an amount 
per share in respect of such holder’s shares of Series B Preferred equal to the applicable Series B Original 
Issue Price plus all declared and unpaid dividends on the Series B Preferred (as adjusted for any stock 
dividends, combinations, splits, recapitalizations and the like with respect to such shares) for each share 
of Series B Preferred held by such holder of Series B Preferred.  If, upon any such liquidation, or winding 
up, the assets of the Company remaining after payment of the liquidation preference to holders of 
Series A Preferred and any other Senior Stock shall be insufficient to make payment in full to all holders 
of Series B Preferred and Pari Passu Stock of the aggregate liquidation preference for all holders of 
Series B Preferred set forth in this Section 4.3B(4)(a) and of the aggregate liquidation preference for all 
holders of Pari Passu Stock, then such remaining assets shall be distributed among the holders of Series B 
Preferred and Pari Passu Stock at the time outstanding, ratably in proportion to the full amounts to which 
each holder of Series B Preferred and Pari Passu Stock would otherwise be entitled to receive in respect 
of such holder’s shares of Series B Preferred and Pari Passu Stock. 
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 (b) Distributions on Junior Stock.  After the payment of the full liquidation preferences of 
the Series A Preferred and any other Senior Stock, the remaining assets of the Company legally available 
for distribution, if any, shall be distributed next to holders of Series B Preferred and any Pari Passu Stock, 
then to holders of any Preferred Stock that is Junior Stock, as set forth in these Articles, until the full 
amount of their liquidation preferences shall have been paid in full, and thereafter the remaining assets of 
the Company legally available for distribution, if any, shall be distributed ratably to the holders of the 
Common Stock. 

 (c) Liquidation Events.  The following events shall be considered a liquidation under this 
Section 4.3B(4): 

  (i) Acquisition.  Any Acquisition; or 

  (ii) Asset Transfer.  An Asset Transfer. 

 (d) Non Cash Consideration.  In any of such events, if the consideration received by the 
Company is other than cash, its value will be deemed its fair market value as determined in good faith by 
the Board of Directors. Any securities shall be valued as follows:  

  (i) Nonrestricted Marketability Securities.  Securities not subject to investment 
letter or other similar restrictions on free marketability covered by (ii) below: (a) if traded on a securities 
exchange or through the Nasdaq National Market, the value shall be deemed to be the average of the 
closing prices of the securities on such quotation system over the thirty (30) day period ending three (3) 
days prior to the closing; (b) if actively traded over-the-counter, the value shall be deemed to be the 
average of the closing bid or sale prices (whichever is applicable) over the thirty (30) day period ending 
three (3) days prior to the closing; and (c) if there is no active public market, the value shall be the fair 
market value thereof as determined in good faith by the Board of Directors.  

  (ii) Restricted Marketability Securities.  The method of valuation of securities 
subject to investment letter or other restrictions on free marketability (other than restrictions arising solely 
by virtue of a shareholder’s status as an affiliate or former affiliate) shall be to make an appropriate 
discount from the market value determined as above in (i) (a), (b) or (c) to reflect the approximate fair 
market value thereof, as determined in good faith by the Board of Directors and the holders of at least a 
majority of the voting power of all then outstanding shares of such Preferred Stock.   

5. Conversion Rights.  The holders of the Series B Preferred shall have the following rights with 
respect to the conversion of the Series B Preferred into shares of Voting Common Stock (the “Conversion 
Rights” with respect to the Series B Preferred): 

 (a) Optional Conversion.  Subject to and in compliance with the provisions of this 
Section 4.3B(5), any shares of Series B Preferred may, at the option of the holder, be converted at any 
time into fully-paid and nonassessable shares of Voting Common Stock.  The number of shares of Voting 
Common Stock to which a holder of Series B Preferred shall be entitled upon conversion shall be the 
product obtained by multiplying the Series B Preferred Conversion Rate (as defined below) then in effect 
with respect to such share of Series B Preferred (determined as provided in Section 4.3B(5)(b) below) by 
the number of shares of Series B Preferred being converted.   

 (b) Series B Preferred Conversion Rate.  The conversion rate in effect at any time for 
conversion of a share of Series B Preferred (the “Series B Preferred Conversion Rate”) shall be the 
quotient obtained by dividing the Series B Original Issue Price for such share of Series B Preferred by the 
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then applicable Series B Preferred Conversion Price (as defined below) for such share of Series B 
Preferred calculated as provided in Section 4.3B(5)(c) immediately below. 

 (c) Series B Preferred Conversion Price.  The conversion price for a share of Series B 
Preferred shall initially be the Series B Original Issue Price for such share of Series B Preferred (the 
“Series B Preferred Conversion Price”).  Such initial Series B Preferred Conversion Price for such share 
of Series B Preferred shall be adjusted from time to time in accordance with this Section 4.3B(5).  All 
references to the Series B Preferred Conversion Price with respect to a share of Series B Preferred herein 
shall mean the Series B Preferred Conversion Price with respect to such share of Series B Preferred as so 
adjusted.  

 (d) Mechanics of Conversion.  Each holder of Series B Preferred who desires to convert the 
same into shares of Voting Common Stock pursuant to this Section 4.3B(5) shall surrender the certificate 
therefor, duly endorsed, at the office of the Company or any transfer agent for the Series B Preferred, and 
shall give written notice to the Company at such office that such holder elects to convert the same.  Such 
notice shall state the number of shares of Series B Preferred being converted.  Thereupon, the Company 
shall promptly issue and deliver at such office to such holder a certificate or certificates for the number of 
shares of Voting Common Stock to which such holder is entitled and shall promptly pay (i) in cash or, to 
the extent sufficient funds are not then legally available therefore, in Voting Common Stock (at the 
Voting Common Stock fair market value determined in good faith by the Board of Directors as of the date 
of such conversion), any declared and unpaid dividends on the shares of Series B Preferred being 
converted and (ii) in cash (at the Voting Common Stock’s fair market value determined in good faith by 
the Board of Directors as of the date of conversion) the value of any fractional share of Voting Common 
Stock otherwise issuable to such holder of Series B Preferred.  Such conversion shall be deemed to have 
been made at the close of business on the date of such surrender of the certificates representing the shares 
of Series B Preferred to be converted, and the person entitled to receive the shares of Voting Common 
Stock issuable upon such conversion shall be treated for all purposes as the record holder of such shares 
of Voting Common Stock on such date. 

 (e) Adjustment for Stock Splits and Combinations.  If the Company shall at any time or 
from time to time after the date that the date the applicable share of Series B Preferred is issued (the 
“Series B Original Issue Date”) with respect to a share of Series B Preferred effect a subdivision of the 
outstanding Common Stock without a corresponding subdivision of the Preferred Stock, the Series B 
Preferred Conversion Price with respect to a share of Series B Preferred in effect immediately before that 
subdivision shall be proportionately decreased.  Conversely, if the Company shall at any time or from 
time to time after the Series B Original Issue Date with respect to a share of Series B Preferred combine 
the outstanding shares of Common Stock into smaller number of shares without a corresponding 
combination of the Preferred Stock, the Series B Preferred Conversion Price with respect to such share of 
Series B Preferred in effect immediately before the combination shall be proportionately increased.  Any 
adjustment under this Section 4.3B(5)(e) shall become effective at the close of business on the date the 
subdivision or combination becomes effective.   

 (f) Adjustment for Common Stock Dividends and Distributions.  If the Company at any 
time or from time to time after the Series B Original Issue Date with respect to a share of Series B 
Preferred makes or fixes a record date for the determination of holders of Common Stock entitled to 
receive a dividend or other distribution payable in additional shares of Common Stock, in each such event 
the Series B Preferred Conversion Price that is then in effect with respect to a share of Series B Preferred 
shall be decreased as of the time of such issuance or, in the event such record date fixed, as of the close of 
business on such record date, by multiplying the Series B Preferred Conversion Price then in effect with 
respect to a share of Series B Preferred by a fraction (i) the numerator of which is the total number of 
shares of Common Stock issued and outstanding immediately prior to the time of such issuance or the 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 69 of 451



FOURTH AMENDED AND RESTATED ARTICLES OF INCORPORATION  PAGE 13 
OF FORTIOR SOLUTIONS, INC. 
124110202.2  

close of business on such record date, and (ii) the denominator of which is the total number of shares of 
Common Stock issued and outstanding immediately prior to the time of such issuance or the close of 
business on such record date plus the number of shares of Common Stock issuable in payment of such 
dividend or distribution; provided, however, that such record date is fixed and such dividend is not fully 
paid or if such distribution is not fully made on the date fixed therefore, the Series B Preferred 
Conversion Price with respect to a share of Series B Preferred shall be recomputed accordingly as of the 
close of business on such record date and thereafter the Series B Preferred Conversion Price with respect 
to such share of Series B Preferred shall be adjusted pursuant to this Section 4.3B(5)(f) to reflect the 
actual payment of such dividend or distribution. 

 (g) Adjustment for Reclassification, Exchange and Substitution.  If at any time or from 
time to time after the Series B Original Issue Date with respect to a share of Series B Preferred, the 
Voting Common Stock issuable upon the conversion of the Series B Preferred is changed into the same or 
a different number of shares of any class or classes of stock, whether by recapitalization, reclassification 
or otherwise (other than an Acquisition or Asset Transfer as defined in Section 4.3B(4)(c) or a 
subdivision or combination of shares or stock dividend or a reorganization, merger, consolidation or sale 
of assets provided for elsewhere in this Section 4.3B(5)), in any such event each holder of Series B 
Preferred shall have the right thereafter to convert such stock into the kind and amount of stock and other 
securities and property receivable upon such recapitalization, reclassification or other change by holders 
of the maximum number of shares of Voting Common Stock into which such shares of Series B Preferred 
could have been converted immediately prior to such recapitalization, reclassification or change, all 
subject to further adjustment as provided herein or with respect to such other securities or property by the 
terms thereof. 

 (h) Reorganizations, Mergers, Consolidations or Sales of Assets.  If at any time or from 
time to time after the Series B Original Issue Date with respect to a share of Series B Preferred, there is a 
capital reorganization of the Common Stock (other than an Acquisition or Asset Transfer as defined in 
Section 4.3B(4)(c) or a recapitalization, subdivision, combination, reclassification, exchange or 
substitution of shares provided for elsewhere in this Section 4.3B(5)), as a part of such capital 
reorganization, provision shall be made so that the holders of the Series B Preferred shall thereafter be 
entitled to receive upon conversion of the Series B Preferred the number of shares of stock or other 
securities or property of the Company to which a holder of the number of shares of Voting Common 
Stock deliverable upon conversion would have been entitled on such capital reorganization, subject to 
adjustment in respect of such stock or securities by the terms thereof.  In any such case, appropriate 
adjustment shall be made in the application of the provisions of this Section 4.3B(5) with respect to the 
rights of the holders of Series B Preferred after the capital reorganization to the end that the provisions of 
this Section 4.3B(5) (including adjustment of the Series B Preferred Conversion Price then in effect with 
respect to a share of Series B Preferred and the number of shares issuable upon conversion of such share 
of Series B Preferred) shall be applicable after the event and be as nearly equivalent as practicable. 

 (i) Certificate of Adjustment.  In each case of an adjustment or readjustment of the 
Series B Preferred Conversion Price with respect to a share of Series B Preferred for the number of shares 
of Voting Common Stock or other securities issuable upon conversion of such share of Series B 
Preferred, if the Series B Preferred is then convertible pursuant to this Section 4.3B(5), the Company, at 
its expense, shall compute such adjustment or readjustment in accordance with the provisions hereof and 
prepare a certificate showing such adjustment or readjustment, and shall mail such certificate, by first 
class mail, postage prepaid, to each registered holder of Series B Preferred at the holder’s address as 
shown in the Company’s books.  The certificate shall set forth such adjustment or readjustment, showing 
in detail the facts upon which such adjustment or readjustment is based, including a statement of (i) the 
Series B Preferred Conversion Price at the time in effect with respect to a share of Series B Preferred and 
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(ii) the type and amount, if any, of other property which at the time would be received upon conversion of 
such share of Series B Preferred. 

 (j) Notices of Record Date.  Upon (i) any taking by the Company of a record of the holders 
of any class of securities for the purpose of determining the holders thereof who are entitled to receive 
any dividend or other distribution, or (ii) any Acquisition (as defined in Section 4.3B(4)(c)) or other 
capital reorganization of the Company, any reclassification or recapitalization of the capital stock of the 
Company, any merger or consolidation of the Company with or into any other corporation, or any Asset 
Transfer (as defined in Section 4.3B(4)(c)), or any voluntary or involuntary dissolution, liquidation or 
winding up of the Company, the Company shall mail to each holder of Series B Preferred at least ten (10) 
days prior to the record date specified therein (or such shorter period approved by a majority of the 
outstanding Series B Preferred) a notice specifying (A) the date on which any such record is to be taken 
for the purpose of such dividend or distribution and a description of such dividend or distribution, (B) the 
date on which any such Acquisition, reorganization, reclassification, transfer, consolidation, merger, 
Asset Transfer, dissolution, liquidation or winding up is expected to become effective, and (C) the date, if 
any, that is to be fixed as to when the holders of record of Common Stock (or other securities) shall be 
entitled to exchange their shares of Common Stock ( or other securities) for securities or other property 
deliverable upon such Acquisition, reorganization, reclassification, transfer, consolidation, merger, Asset 
Transfer, dissolution, liquidation or winding up. 

 (k) Automatic Conversion. 

  (i) Initial Public Offering.  Each share of Series B Preferred shall automatically be 
converted into shares of Voting Common Stock, based on the then-effective Series B Preferred 
Conversion Price with respect to such applicable share of Series B Preferred, immediately upon the 
closing of a Qualifying IPO.  

  (ii) Mechanics of Automatic Conversion.  Upon the occurrence of the event 
specified in Section 4.3B(5)(k)(i) immediately above, the outstanding shares of Series B Preferred shall 
be converted automatically without any further action by the holders of such shares and whether or not 
the certificates representing such shares are surrendered to the Company or its transfer agent; provided, 
however, that the Company shall not be obligated to issue certificates evidencing the shares of Voting 
Common Stock issuable upon such conversion unless the certificates evidencing such shares of Series B 
Preferred are either delivered to the Company or its transfer agent as provided below, or the holder 
notifies the Company or its transfer agent that such certificates have been lost, stolen or destroyed and 
executes an agreement satisfactory to the Company to indemnify the Company from any loss incurred by 
it in connection with such certificates.  Upon the occurrence of such automatic conversion of the Series B 
Preferred, the holders of Series B Preferred shall surrender the certificates representing such shares at the 
office of the Company or any transfer agent for the Series B Preferred.  Thereupon, there shall be issued 
and delivered to such holder promptly at such office and in its name as shown on such surrendered 
certificate or certificates, a certificate or certificates for the number of shares of Voting Common Stock 
into which the shares of Series B Preferred surrendered were convertible on the date on which such 
automatic conversion occurred, and any declared and unpaid dividends shall be paid in accordance with 
the provisions of Section 4.3B(5)(d). 

 (l) Fractional Shares.  No fractional shares of Voting Common Stock shall be issued upon 
conversion of Series B Preferred.  All shares of Voting Common Stock (including fractions thereof) 
issuable upon conversion of more than one share of Series B Preferred by a holder thereof shall be 
aggregated for purposes of determining whether the conversion would result in the issuance of any 
fractional share.  If, after the aforementioned aggregation, the conversion would result in the issuance of 
any fractional share, the Company shall, in lieu of issuing any fractional share, pay cash equal to the 
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product of such fraction multiplied by the Voting Common Stock’s fair market value (as determined in 
good faith by the Board of Directors) on the date of conversion. 

 (m) Reservation of Stock Issuable Upon Conversion.  The Company shall at all times 
reserve and keep available out of its authorized but unissued shares of Voting Common Stock, solely for 
the purpose of effecting the conversion of the shares of the Series B Preferred, such number of its shares 
of Voting Common Stock as shall from time to time be sufficient to effect the conversion of all 
outstanding shares of the Series B Preferred.  If at any time the number of authorized but unissued shares 
of Voting Common Stock shall not be sufficient to effect the conversion of all then outstanding shares of 
the Series B Preferred, the Company will take such corporate action as may, in the opinion of its counsel, 
be necessary to increase its authorized but unissued shares of Voting Common Stock to such number of 
shares as shall be sufficient for such purpose. 

 (n) Payment of Taxes.  The Company will pay all taxes (other than taxes based upon 
income) and other governmental charges that may be imposed with respect to the issue or delivery of 
shares of Voting Common Stock upon conversion of shares of Series B Preferred, excluding any tax or 
other charge imposed in connection with any transfer involved in the issue and delivery of shares of 
Voting Common Stock in a name other than that in which the shares of Series B Preferred so converted 
were registered. 

4.4 Distributions to Shareholders 

The Board of Directors’ right to authorize and make distributions to its shareholders is subject to the 
restrictions set forth in ORS 60.181 and such other applicable legal restrictions as are or may hereafter 
become effective; provided, however, that for purposes of the determination to be made by the Board of 
Directors pursuant to ORS 60.181(3), the Board of Directors need not consider the amount that would be 
needed, if the Corporation were to be dissolved at the time of the distribution, to satisfy the preferential 
rights upon dissolution of shareholders whose preferential rights are superior to those receiving the 
distribution.   

ARTICLE 5 
SHAREHOLDER ACTION WITHOUT A MEETING 

 Any action required or permitted by the Oregon Business Corporation Act or these Fourth 
Amended and Restated Articles of Incorporation to be taken at a shareholders’ meeting may be taken 
without a meeting if the action is taken by shareholders having not less than the minimum number of 
votes that would be necessary to take such action at a meeting at which all shareholders entitled to vote on 
the action were present and voted. 

ARTICLE 6 
LIMITATION OF DIRECTOR LIABILITY 

6.1. Liability.  The liability of the directors to this Company or its shareholders for monetary damages 
for conduct as a director shall be limited or eliminated to the fullest extent permitted under applicable law, 
as it exists on the date of filing of these Fourth Amended and Restated Articles of Incorporation with the 
Oregon Secretary of State or thereafter.    

6.2. Repeal.  Any repeal or modification of this Article 6 shall only be prospective and shall not affect 
the rights or protections of a director under this Article 6 in effect at the time of the alleged occurrence of 
any action or omission to act giving rise to liability. 
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ARTICLE 7 
TRANSFER OF SHARES 

No shares of capital stock of the Company may be sold, assigned, transferred or conveyed without the 
consent of the Board of Directors, which consent shall not be unreasonably withheld. 

ARTICLE 8 
MISCELLANEOUS 

 For the management of the business and for the conduct of the affairs of the Company, and in 
further definition, limitation and regulation of the powers of the Company, of its directors and of its 
shareholders or any class thereof, as the case may be, it is further provided that: 

8.1. Board of Directors.  The management of the business and the conduct of the affairs of the 
Company shall be vested in its Board of Directors.  The number of directors which shall constitute the 
whole Board of Directors shall be fixed from time to time by the Board of Directors in the manner 
provided in the Bylaws.   

8.2. Election of Directors.  The directors of the Company need not be elected by written ballot unless 
the Bylaws so provide. 

ARTICLE 9 
ADOPTION OF ARTICLES 

 These Fourth Amended and Restated Articles of Incorporation were adopted by the Company’s 
Board of Directors on December 4, 2017 and were approved by the Company’s Shareholders on 
December 27, 2017.  They are effective immediately upon approval by the Company’s Shareholders and 
the filing of these Fourth Amended and Restated Articles of Incorporation with the Oregon Secretary of 
State. 
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THIRD AMENDED AND RESTATED BYLAWS 
OF 

FORTIOR SOLUTIONS, INC.  
(FORMERLY SUREID, INC.)  

 

SECTION 1.  OFFICES 

The principal office of the Corporation shall be located at the principal place of business 
or such other place as the Board of Directors (the “Board”) may designate, either within or 
without the State of Oregon.  The Corporation may have such other offices, either within or 
without the State of Oregon, as the Board may designate or as the business of the Corporation 
may require from time to time. 

SECTION 2.  SHAREHOLDERS 

2.1 Annual Meeting 

The annual meeting of the shareholders shall be held on such day as shall be fixed by 
resolution of the Board as recommended by Senior Management, at the principal office of the 
Corporation or such other place as fixed by the Board, for the purpose of electing Directors and 
transacting such other business as may properly come before the meeting.  The failure to hold an 
annual meeting as fixed in accordance with this bylaw shall not affect the validity of any 
corporate action. 

2.2 Special Meetings 

The Board, the Chief Executive Officer, or if none, the President, or the Chair of the 
Board may call special meetings of the shareholders for any purpose.  The holders of not less 
than ten percent (10%) of all the outstanding shares of the Corporation entitled to vote on any 
issue may call a special meeting of the shareholders, if they date, sign and deliver to the 
Corporation’s Secretary a written demand for a special meeting describing the purpose(s) for 
which the special meeting is to be held.  If a special meeting is called by any shareholder(s) as 
provided above, the request shall be in writing, specifying the time of such meeting and the 
general nature of the business to be transacted, and shall be delivered to the Secretary personally 
or by certified mail, return receipt requested, private courier or facsimile transmission and will be 
deemed delivered when received by the Secretary.  The Secretary shall, after receiving the 
request or demand, cause notice to be promptly given to the shareholders entitled to vote, in 
accordance with the provisions of these Bylaws and the Act.  Nothing contained in this 
Section 2.2 shall be construed as limiting, fixing or affecting the time when a meeting of 
shareholders called by action of the Board or of the Chief Executive Officer, the President or the 
Chair of the Board may be held.   

2.3 Meetings by Telephone or Other Remote Communications 

Shareholders of the Corporation may, at the discretion of the Board or the Chief 
Executive Officer (or if none, the President), participate in a meeting of such shareholders by use 
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of any means of telephone or other remote communication by which all persons participating 
may simultaneously hear each other during the meeting.  Participation by such means shall be 
deemed presence in person at the meeting. 

2.4 Place of Meeting 

All meetings shall be held at the principal office of the Corporation or at such other place 
as may be designated by the Board, or by the Chief Executive Officer (or if none, the President).  
A meeting may also be held at such location as is set forth in a waiver of notice signed by all of 
the shareholders entitled to vote at the meeting. 

2.5 Notice of Meeting 

(a) The Corporation shall cause to be delivered to each shareholder entitled to notice 
of or to vote at an annual or special meeting of shareholders not less than ten (10) nor more than 
sixty (60) days before the meeting, written notice stating the date, time and place of the meeting 
and, in the case of a special meeting, the purpose(s) for which the meeting is called. 

(b) Notice to a shareholder of an annual or special shareholders meeting shall be in 
writing.  Such notice, if in comprehensible form, is effective (i) when mailed, if it is mailed 
postpaid and is correctly addressed to the shareholder’s address shown in the Corporation’s then-
current record of shareholders, (ii) when received by the shareholder, if it is delivered personally 
or by private courier, telegraph or facsimile transmission, or (iii) when electronically transmitted, 
if sent by email or other electronic transmission, to an email or other electronic address 
authorized in writing by the shareholder. 

(c) If an annual or special shareholders’ meeting is adjourned to a different date, 
time, or place, notice need not be given of the new date, time, or place if the new date, time, or 
place is announced at the meeting before adjournment, unless a new record date for the 
adjourned meeting is or must be fixed under Section 2.7(a) below or the Oregon Business 
Corporation Act. 

2.6 Waiver of Notice 

(a) Whenever any notice is required to be given to any shareholder under the 
provisions of these Bylaws, the Articles of Incorporation or the Oregon Business Corporation 
Act, a waiver thereof in writing, signed by the person or persons entitled to such notice, whether 
before or after the time stated therein, and delivered to the Corporation for inclusion in the 
minutes for filing with the corporate records, shall be deemed equivalent to the giving of such 
notice. 

(b) The attendance of a shareholder at a meeting waives objection to lack of, or defect 
in, notice of such meeting or of consideration of a particular matter at the meeting, unless the 
shareholder, at the beginning of the meeting or prior to consideration of such matter, objects to 
holding the meeting, transacting business at the meeting, or considering the matter when 
presented at the meeting. 
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2.7 Fixing of Record Date for Determining Shareholders  

(a) For the purpose of determining shareholders entitled to notice of, or to vote at, 
any meeting of shareholders or any adjournment thereof, or shareholders entitled to receive 
payment of any dividend, or in order to make a determination of shareholders for any other 
purpose, the Board may fix in advance a date as the record date for any such determination.  
Such record date shall be not more than seventy (70) days, and in case of a meeting of 
shareholders, not less than ten (10) days, prior to the date on which the particular action requiring 
such determination is to be taken.  If no record date is fixed for the determination of shareholders 
entitled to notice of or to vote at a meeting, or to receive payment of a dividend, the date on 
which the notice of meeting is mailed or on which the resolution of the Board declaring such 
dividend is adopted, as the case may be, shall be the record date for such determination.  Such 
determination shall apply to any adjournment of the meeting, provided such adjournment is not 
set for a date more than 120 days after the date fixed for the original meeting. 

(b) The record date for the determination of shareholders entitled to call a special 
shareholders meeting shall be the date the first signed shareholder written demand for such 
meeting is received by the Corporation’s Secretary. 

2.8 Shareholders List 

(a) Beginning two (2) business days after notice of a meeting of shareholders is 
given, a complete alphabetical list of the shareholders entitled to notice of such meeting shall be 
made, arranged by voting group, and within each voting group by class or series, with the 
address of and number of shares held by each shareholder.  This record shall be kept on file at 
the Corporation’s principal office or at a place identified in the meeting notice in the city where 
the meeting will be held.  On written demand, this record shall be subject to inspection by any 
shareholder at any time during normal business hours.  The Corporation’s original stock transfer 
books shall be prima facie evidence as to who are the shareholders entitled to examine such 
records or transfer books or to vote at any meeting of shareholders.  Such record shall also be 
kept open at such meeting for inspection by any shareholder.  Failure to comply with this 
Section 2.8 shall not affect the validity of any action taken at such meeting. 

(b) A shareholder may, on written demand, copy the shareholders list at such 
shareholder’s expense during regular business hours, provided that:  

 (i) Such shareholder’s demand is made in good faith and for a proper 
purpose; 

 (ii) Such shareholder has described with reasonable particularity such 
shareholder’s purpose in the written demand;  

 (iii) The shareholders list is directly connected with such shareholder’s 
purpose; and 

 (iii) Such demand is otherwise in compliance with applicable provisions of 
the Oregon Business Corporation Act. 
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2.9 Quorum 

A majority of the votes entitled to be cast on a matter at a meeting by a voting group, 
represented in person or by proxy, shall constitute a quorum of that voting group for action on 
that matter at a meeting of the shareholders.  If a quorum is not present for a matter to be acted 
upon, a majority of the shares represented at the meeting may adjourn the meeting from time to 
time without further notice.  If the necessary quorum is present or represented at a reconvened 
meeting following such an adjournment, any business may be transacted that might have been 
transacted at the meeting as originally called.  The shareholders present at a duly organized 
meeting may continue to transact business until adjournment, notwithstanding the withdrawal of 
enough shareholders to leave less than a quorum if any action taken (other than adjournment) is 
approved by at least a majority of the shareholders required to constitute a quorum.   

2.10 Manner of Acting 

(a) If a quorum exists, action on a matter (other than the election of Directors) by a 
voting group is approved if the votes cast within the voting group favoring the action exceed the 
votes cast opposing the action, unless the affirmative vote of a greater number is required by 
these Bylaws, the Articles of Incorporation or the Oregon Business Corporation Act. 

(b) If a matter is to be voted on by a single group, action on that matter is taken when 
voted upon by that voting group.  If a matter is to be voted on by two or more voting groups, 
action on that matter is taken only when voted upon by each of those voting groups counted 
separately.  Action may be taken by one voting group on a matter even though no action is taken 
by another voting group entitled to vote on such matter. 

2.11 Proxies 

A shareholder may vote by proxy executed in writing by the shareholder or by his or her 
attorney-in-fact.  Such proxy shall be effective when received by the Secretary or other officer or 
agent authorized to tabulate votes at the meeting.  A proxy shall become invalid eleven (11) 
months after the date of its execution, unless otherwise expressly provided in the proxy.  A proxy 
for a specified meeting shall entitle the holder thereof to vote at any adjournment of such 
meeting but shall not be valid after the final adjournment thereof. 

2.12 Voting of Shares 

Each outstanding share entitled to vote shall be entitled to one vote upon each matter 
submitted to a vote at a meeting of shareholders (subject to such adjustments as may be provided 
in the Corporation’s Articles of Corporation). 

2.13 Voting for Directors   

Each shareholder may vote, in person or by proxy, the number of shares owned by such 
shareholder that are entitled to vote at an election of Directors, for as many persons as there are 
Directors to be elected and for whose election such shares have a right to vote.  Unless otherwise 
provided in the Articles of Incorporation, Directors are elected by a plurality of the votes cast by 
shares entitled to vote in the election at a meeting at which a quorum is present.   
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2.14 Action by Shareholders Without a Meeting 

2.14.1 Record Date for Action by Shareholders Without a Meeting 

If not otherwise determined under these Bylaws or under the Oregon Business 
Corporation Act, the record date for determining shareholders entitled to take action without a 
meeting is the date the first shareholder signs a consent pursuant to this Section 2.14. 

2.14.2 Non-Unanimous Written Consent 

Any action which could be taken at a meeting of the shareholders may be taken without a 
meeting if a written consent setting forth the action so taken is signed by shareholders having not 
less than the minimum number of votes that would be necessary to take such action at a meeting 
at which all shareholders entitled to vote with respect to the subject matter thereof were present 
and voted and delivered to the Corporation for inclusion in the minutes or filing with the 
corporate records.  Action taken by such written consent is effective when the last such 
shareholder signs the consent, unless the consent or consents specify an earlier or later effective 
date.  If the Oregon Business Corporation Act requires that notice of proposed action be given to 
nonvoting shareholders (shareholders not entitled to vote on the proposed action) and the action 
is to be taken by written consent of the shareholders entitled to vote with respect to the subject 
matter thereof, the corporation must give such nonvoting shareholders written notice of the 
proposed action at least 10 days before the action is taken (or such shorter or longer period of 
time as may be permitted under the Oregon Business Corporation Act).  Such notice, if required, 
must be accompanied by the same material that, under the Oregon Business Corporation Act, 
would have been required to be sent to such shareholders in a notice of meeting at which the 
proposed action would have been submitted to such shareholders for action. 

2.15 Voting of Shares by Corporations 

2.15.1 Shares Held by Another Corporation 

Shares or other ownership interests standing in the name of another corporation or other 
entity may be voted by such officer, agent or proxy as the bylaws of such other corporation may 
prescribe, or, in the absence of such provision, as the Board of Directors of such corporation may 
determine; provided, however, such shares are not entitled to vote if the Corporation owns, 
directly or indirectly, a majority of the shares entitled to vote for Directors of such other 
corporation. 

2.15.2 Shares Held by the Corporation 

Authorized but unissued shares shall not be voted or counted for determining whether a 
quorum exists at any meeting or counted in determining the total number of outstanding shares at 
any given time.  Notwithstanding the foregoing, shares of its own stock held by the Corporation 
in a fiduciary capacity may be counted for purposes of determining whether a quorum exists, and 
may be voted by the Corporation. 
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2.16 Acceptance or Rejection of Shareholder Votes, Consents, Waivers and Proxy 
Appointments 

2.16.1 Documents Bearing Name of Shareholders 

If the name signed on a vote, consent, waiver or proxy appointment corresponds to the 
name of a shareholder, the Secretary or other agent authorized to tabulate votes at the meeting 
may, if acting in good faith, accept such vote, consent, waiver or proxy appointment and give it 
effect as the act of the shareholder. 

2.16.2 Documents Bearing Name of Third Parties 

If the name signed on a vote, consent, waiver or proxy appointment does not correspond 
to the name of its shareholder, the Secretary or other agent authorized to tabulate votes at the 
meeting may nevertheless, if acting in good faith, accept such vote, consent, waiver or proxy 
appointment and give it effect as the act of the shareholder if: 

(a) The shareholder is an entity and the name signed purports to be that of an officer 
or an agent of the entity; 

(b) The name signed purports to be that of an administrator, executor, guardian or 
conservator representing the shareholder and, if the Secretary or other agent requests, acceptable 
evidence of fiduciary status has been presented; 

(c) The name signed purports to be that of a receiver or trustee in bankruptcy of the 
shareholder, and, if the Secretary or other agent requests, acceptable evidence of this status has 
been presented; 

(d) The name signed purports to be that of a pledgee, beneficial owner or attorney-in-
fact of the shareholder and, if the Secretary or other agent requests, acceptable evidence of the 
signatory’s authority to sign has been presented; or 

(e) Two or more persons are the shareholder as cotenants or fiduciaries and the name 
signed purports to be the name of at least one of the co-owners and the person signing appears to 
be acting on behalf of all co-owners. 

2.16.3 Rejection of Documents 

The Secretary or other agent authorized to tabulate votes at the meeting is entitled to 
reject a vote, consent, waiver or proxy appointment if such agent, acting in good faith, has 
reasonable basis for doubt about the validity of the signature on it or about the signatory’s 
authority to sign for the shareholder. 
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SECTION 3.  BOARD OF DIRECTORS 

3.1 General Powers 

The business and affairs of the Corporation shall be managed by the Board, except as 
may be otherwise provided in these Bylaws, the Articles of Incorporation or the Oregon Business 
Corporation Act.   

3.2 Number, Tenure and Qualifications; Board Chair 

3.2.1 The Board shall consist of not less than three (3) and no more than eight (8) 
Directors, the specific number, if any, to be fixed by resolution of the Board.  The number of 
Directors may be changed from time to time by amendment to these Bylaws. However, a 
decrease in the number of Directors fixed by the Board or the shareholders, if applicable, shall 
not shorten an incumbent Director’s term.  The terms of the Directors will expire at the next 
annual shareholders meeting following their election.  Despite the expiration of a Director’s 
term, a Director will nonetheless continue to serve (a) until such Director’s successor is elected 
and, if applicable, qualifies, or (b) until there is a decrease in the number of Directors fixed by 
the Board or the shareholders, if applicable. In addition, the term of a Director who has been 
nominated for re-election by the shareholders and who is not re-elected by the shareholders 
(whether at a meeting or by shareholders consent) shall expire on the date of such meeting or the 
effective date of such shareholders consent.  Directors need not be shareholders of the 
Corporation or residents of the State of Oregon. 

3.2.2 The Chair of the Board, if one has been appointed by the Board, shall perform 
such duties as shall be assigned to him or her by the Board from time to time or prescribed by 
these Bylaws and shall preside over meetings of the Board and shareholders unless another 
person is appointed or designated by the Board or the Chair of the Board as Chair of such 
meeting.   

3.3 Annual and Regular Meetings 

An annual meeting of the Board shall be held following the annual meeting of 
shareholders, at such time and place as shall be designated by the Board, for the purpose of 
appointment of Board committee members, appointment of committee chairs, appointment of a 
lead independent director, appointment of officers, and the transaction of any other business.   

The Board, or any Board committee, may, by resolution, specify the time and place for 
holding regular meetings of the Board, or such committee, without other notice than such 
resolution. 

3.4 Special Meetings 

Special meetings of the Board, or any Board committee, may be called by or at the 
request of the Chair of the Board, or the Chief Executive Officer (or if none, the President), or 
any two (2) Directors and, in the case of any special meeting of any committee, by the Chair of 
the Board, the Chief Executive Officer (or if none, the President), the Chair of such committee, 
or any two (2) Directors.  The person or persons authorized to call special meetings may fix any 
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place either within or without the State of Oregon as the place for holding any special Board or 
committee meeting called by them. 

3.5 Meetings by Telecommunications 

Members of the Board or any Board committee may participate in a meeting of such 
Board or committee by use of any means of communication by which all persons participating 
may simultaneously hear each other during the meeting. Participation by such means shall be 
deemed presence in person at the meeting. 

3.6 Notice of Special Meetings   

Notice of a special Board or committee meeting stating the date, time and place of the 
meeting shall be given to a Director in writing or orally by telephone or in person as set forth 
below, or as otherwise permitted by the Act.  Neither the business to be transacted at, nor the 
purpose of, any special meeting need be specified in the notice of such meeting. 

3.6.1 Personal Delivery 

If delivery is by personal service, the notice shall be effective if delivered at such address 
at least two (2) days before the meeting. 

3.6.2 Delivery by Mail 

If notice is delivered by mail, the notice shall be deemed effective if deposited in the 
official government mail at least four (4) business days before the meeting properly addressed to 
a Director at his or her address shown on the records of the Corporation with postage prepaid. 

3.6.3 Oral Notice 

If notice is delivered orally, by telephone or in person, the notice shall be effective if 
personally given to a Director at least two (2) days before the meeting. 

3.6.4 Notice by Facsimile Transmission 

If notice is delivered by facsimile transmission, the notice shall be deemed effective if the 
content thereof is transmitted to a Director, at the facsimile number shown on the records of the 
Corporation, at least two (2) days before the meeting, and receipt is either confirmed by 
confirming transmission equipment or acknowledged by the receiving office or the Director. 

3.6.5 Notice by Private Courier 

If notice is delivered by private courier, the notice shall be deemed effective if delivered 
to the courier, properly addressed and prepaid, by such time that the courier guarantees delivery 
at least two (2) days before the meeting. 
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3.6.6 Notice by Email or other Electronic Transmission 

If notice is delivered by email or other electronic transmission, the notice shall be deemed 
effective if the content thereof is transmitted electronically to a Director, at the email or other 
electronic address authorized by the Director and shown on the records of the Corporation, at 
least two (2) days before the meeting. 

3.7 Waiver of Notice 

3.7.1 Written Waiver 

Whenever any notice is required to be given to any Director under the provisions of these 
Bylaws, the Articles of Incorporation or the Oregon Business Corporation Act, a waiver thereof 
in writing, executed at any time, specifying the meeting for which notice is waived, signed by the 
person or persons entitled to such notice, and filed with the minutes or corporate records, shall be 
deemed equivalent to the giving of such notice. 

3.7.2 Waiver by Attendance 

The attendance of a Director at a Board or committee meeting shall constitute a waiver of 
notice of such meeting, unless the Director, at the beginning of the meeting, or promptly upon 
such Director’s arrival, objects to holding the meeting or transacting any business at the meeting 
and does not thereafter vote for or assent to action taken at the meeting. 

3.8 Quorum 

A majority of the number of Directors fixed by or in the manner provided by these 
Bylaws shall constitute a quorum for the transaction of business at any Board meeting.  If no 
specific number of Directors has been fixed, then a quorum shall consist of a majority of the 
number of Directors in office immediately before the meeting begins. 

3.9 Manner of Acting 

The act of the majority of the Directors present at a Board or committee meeting at which 
there is a quorum shall be the act of the Board or committee, unless the vote of a greater number 
is required by these Bylaws, the Articles of Incorporation or the Oregon Business Corporation 
Act. 

3.10 Presumption of Assent 

A Director of the Corporation present at a Board or committee meeting at which action 
on any corporate matter is taken shall be deemed to have assented to the action taken unless such 
Director objects at the beginning of the meeting, or promptly upon such Director’s arrival, to 
holding the meeting or transacting business at the meeting; such Director abstains from voting, 
votes against or otherwise dissents from the taking of such action during such meeting; or such 
Director delivers a written notice of dissent or abstention to such action with the presiding officer 
of the meeting before the adjournment thereof; or such Director forwards such notice by 
registered mail to the Secretary of the Corporation immediately after the adjournment of the 
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meeting.  If a Director abstains from voting, votes against or otherwise dissents from the taking 
of an action approved at a meeting, such opposition or dissension shall be reflected in the 
minutes of such meeting if requested in writing by such Director.  A Director who voted in favor 
of such action may not thereafter dissent or abstain. 

3.11 Adjournment   

A majority of the Directors present at a meeting, whether or not constituting a quorum, 
may adjourn any Meeting to another time and place.  Notice of the time and place of holding an 
adjourned meeting need not be given, unless the meeting is adjourned for more than twenty-four 
(24) hours or is adjourned to another location, in which case notice of the time and place shall be 
given before the time of the commencement of the adjourned meeting to the Directors who were 
not present at the time of the adjournment in the manner provided in Section 3.6.   

3.12 Action by Board or Committees Without a Meeting 

Any action which could be taken at a meeting of the Board or of any Board committee 
may be taken without a meeting if a written consent setting forth the action so taken is signed by 
each Director or by each committee member.  The action shall be effective when the last 
signature is placed on the consent, unless the consent specifies an earlier or later date.  Such 
written consent, which shall have the same effect as a unanimous vote of the Directors or such 
committee, shall be inserted in the minute book as if it were the minutes of a Board or committee 
meeting. 

3.13 Resignation 

Any Director may resign at any time by delivering written notice to the Chair of the 
Board, the Board, or to the Corporation.  Such resignation shall take effect upon delivery of the 
written notice unless the notice specifies a later effective date. Unless otherwise specified 
therein, the acceptance of such resignation shall not be necessary to make it effective. Once 
delivered, a notice of resignation is irrevocable unless revocation is permitted by the Board. 

3.14 Removal   

One or more members of the Board (including the entire Board) may be removed at a 
meeting of shareholders called expressly for that purpose, provided that the notice of such 
meeting states that the purpose, or one of the purposes, of the meeting is such removal.  A 
member of the Board may be removed with or without cause, by a vote of the holders of a 
majority of the shares then entitled to vote on the election of the Director(s).  A Director may be 
removed only if the number of votes cast to remove the Director exceeds the number of votes 
cast to not remove the Director.  If a Director is elected by a voting group of shareholders, only 
the shareholders of that voting group may participate in the vote to remove such Director.   

3.15 Vacancies 

Any vacancy occurring on the Board, including a vacancy resulting from an increase in 
the number of Directors, or as a result of the shareholders failing to elect the total number of 
directors to be voted for at that meeting, may be filled (a) by the shareholders at a Special 
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Meeting of the Shareholders called to fill such vacancy, or (b) by the Board, by the affirmative 
vote of a majority of the remaining Directors even if less than a quorum of the Board, or by a 
sole remaining Director.  A Director elected to fill a vacancy shall be elected for the unexpired 
term of his or her predecessor in office; provided, however, that the term of a Director elected to 
fill a vacancy expires at the next shareholders’ meeting at which Directors are elected. A vacancy 
that will occur at a specific later date by reason of a resignation effective at such later date or 
otherwise may be filled before the vacancy occurs, but the new Director may not take office until 
the vacancy occurs.   

3.16 Minutes 

The Board shall keep minutes of its meetings and shall cause them to be recorded in 
books kept for that purpose. 

3.17 Board Committees 

3.17.1 Creation of Committees 

The Board, by resolution adopted by a majority of the number of Directors fixed by or in 
the manner provided by these Bylaws, may appoint standing or temporary committees, including 
an Executive Committee, from its own number and consisting of no less than two (2) Directors.  
The Board may invest such committee(s) with such powers as it may see fit, subject to such 
conditions as may be prescribed by the Board, these Bylaws, the Articles of Incorporation and 
the Oregon Business Corporation Act. 

3.17.2 Authority of Committees 

Each committee shall have and may exercise all of the authority of the Board to the 
extent provided in the resolution of the Board creating the committee and any subsequent 
resolutions pertaining thereto and adopted in like manner, except that no such committee shall 
have the authority to (a) authorize distributions, except as may be permitted by Section 3.17.2(g); 
(b) approve or propose to shareholders actions required by the Oregon Business Corporation Act 
to be approved by shareholders; (c) establish any committee or fill vacancies on the Board or any 
committee thereof; (d) adopt, amend or repeal these Bylaws; (e) amend the Articles of 
Incorporation; (f) approve a plan of merger not requiring shareholder approval; or (g) authorize 
or approve reacquisition of shares, except within limits prescribed by the Board. 

3.17.3 Quorum and Manner of Acting 

A majority of the number of Directors composing any committee of the Board, as 
established and fixed by resolution of the Board, shall constitute a quorum for the transaction of 
business at any meeting of such committee.  If no specific number of Directors has been fixed for 
such committee, then a quorum shall consist of a majority of the Directors who have been 
appointed as members of such committee immediately before the meeting begins. 
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3.17.4 Minutes of Meetings 

All committees so appointed shall keep regular minutes of their meetings and shall cause 
them to be recorded in books kept for that purpose. 

3.17.5 Resignation 

Any member of any committee may resign from the committee at any time by delivering 
written notice thereof to the Board, the Chair of the Board or the Corporation.  Any such 
resignation shall take effect upon delivery of the written notice unless the notice specifies a later 
effective date.  Unless otherwise specified therein, the acceptance of such resignation shall not be 
necessary to make it effective.  Once delivered, a notice of resignation is irrevocable unless 
permitted by the Board. 

3.17.6 Removal 

The Board may remove from any committee any member of such committee elected or 
appointed by the Board, but only by the affirmative vote of not less than a majority of the 
number of Directors fixed by or in the manner provided by these Bylaws. 

3.18 Fees and Compensation 

By Board resolution, Directors and committee members may be paid for their services as 
Directors and committee members in such amounts and form as specified in such resolution, 
which may include, without limitation, a fixed sum for attendance at each Board or committee 
meeting, a stated salary as Director or a committee member, stock options or other form of 
equity compensation, or a combination of the foregoing, as well as reimbursement of expenses.  
No such payment shall preclude any Director or committee member from serving the 
Corporation in any other capacity and receiving compensation therefor. 

SECTION 4.  OFFICERS 

4.1 Number 

The Officers of the Corporation shall be a President and a Secretary.  The Corporation 
also may have, at the discretion of the Board, a Chief Executive Officer, a Chief Operating 
Officer, a Chief Financial Officer, a Treasurer, a General Counsel or Chief Legal Officer, one or 
more Assistant Secretaries, one or more Assistant Treasurers, one or more Vice Presidents, and 
such other Officers as may be appointed by the Board; provided, however, that only those Vice 
Presidents who have been appointed as an Officer shall be deemed to be an Officer of the 
Corporation.  Officers shall hold office for such period, and shall have such authority and 
perform such duties, as are provided by these Bylaws or as may otherwise be provided by 
resolution of the Board.  Any two or more offices may be held by the same person.   

4.2 Appointment and Term of Office 

The Officers of the Corporation shall be appointed by the Board at the annual meeting of 
the Board or at such other time as the Board deems appropriate, in consultation with and taking 
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into consideration the recommendations of the Chief Executive Officer.  Unless an Officer dies, 
resigns, or is removed from office, he or she shall hold office until the next annual meeting of the 
Board or until his or her successor is appointed. 

4.3 Resignation 

Any Officer may resign at any time by delivering written notice to the Corporation.  Any 
such resignation shall take effect upon delivery of the written notice unless the notice specifies a 
later effective date.  Any resignation is without prejudice to the rights, if any, of the Corporation 
and the Officer under any contract to which the Officer is a party.  Unless otherwise specified 
therein, the acceptance of such resignation shall not be necessary to make it effective.  Once 
delivered, a notice of resignation is irrevocable unless revocation is permitted by the Board or by 
the Chief Executive Officer. 

4.4 Removal 

Any Officer may be removed by the Board, or by the Chief Executive Officer who shall 
promptly notify the Board.  Removal of any Officer may be with or without cause, but such 
removal shall be without prejudice to the contract rights, if any, of the Corporation and the 
person so removed.  Appointment of an Officer shall not of itself create contract rights.   

4.5 Vacancies 

A vacancy in any office because of death, resignation, removal, disqualification, creation 
of a new office or any other cause may be filled by the Board, in consultation with and taking 
into consideration the recommendation of the Chief Executive Officer, for the unexpired portion 
of the term or for a new term established by the Board.  If a resignation is made effective at a 
later date, and the Corporation accepts such future effective date, the vacancy may be filled 
before the effective date, but the successor may not take office until the effective date. 

4.6 Chief Executive Officer   

Subject to such powers, if any, as may be given by the Board or these Bylaws to other 
Officers, the Chief Executive Officer shall be the chief executive in charge of the Corporation 
and shall, subject to the Board’s authority and control, supervise and control all of the other 
Officers of the Corporation, the assets, business and affairs of the Corporation, and the overall 
direction of the business.  Such person shall have the general powers and duties of management 
usually vested in the office of the chief executive officer of a corporation and shall have such 
other powers and duties as may be prescribed by the Board or these Bylaws, including, without 
limitation, having authority to sign deeds, mortgages, bonds, contracts, or other instruments, in 
any case, except when the signing and execution thereof have been expressly delegated by the 
Board or by these Bylaws to some other Officer or agent of the Corporation, or are required by 
law to be otherwise signed or executed by some other Officer or in some other manner.  In the 
absence of the Chair of the Board, the Chief Executive Officer shall preside at all meetings of the 
shareholders and of the Board.   
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4.7 President 

Subject to such powers, if any, as may be given by the Board or these Bylaws to the 
Chief Executive Officer, if there is such an officer, the President shall be the Chief of Operations 
of the Corporation and shall, subject to the supervision and authority of the Chief Executive 
Officer and the authority and control of the Board, have general supervision, direction and 
control over the day to day business operations of the Corporation, which will include the 
general powers and duties of management usually vested in and incident to the office of 
President, and such other duties as are prescribed from time to time by the Board, by the Chief 
Executive Officer, or otherwise by these Bylaws.  In the absence of a Chief Executive Officer (or 
other Officer if so designated by the Board), the President shall be the chief executive officer of 
the Corporation and shall supervise and control all of the assets, business and affairs of the 
Corporation.  The President shall have authority to sign deeds, mortgages, bonds, contracts, or 
other instruments, except when the signing and execution thereof have been expressly delegated 
by the Board or by these Bylaws to the Chief Executive Officer or some other Officer or agent of 
the Corporation, or are required by law to be otherwise signed or executed by some other Officer 
or in some other manner.  In the event of the death of the President or his or her inability to act, 
the officer appointed by the Board as the successor to the President shall perform the duties of 
the President, except as may be limited by resolution of the Board, with all the powers of and 
subject to all the restrictions upon the President.   

4.8 Secretary 

The Secretary shall (a) prepare and keep the minutes of meetings of the shareholders and 
the Board and any committees in one or more books provided for that purpose; (b) see that all 
notices are duly given in accordance with the provisions of these Bylaws or as required by law; 
(c) be responsible for custody of the corporate records and seal of the corporation, if applicable; 
(d) keep registers of the post office address of each shareholder and Director; (e) have general 
charge of the stock transfer books of the Corporation; and (f) in general perform all duties 
incident to the office of Secretary and such other duties as from time to time may be assigned to 
him or her by the Chief Executive Officer, the President, the Board or these Bylaws.  In the 
absence of the Secretary, an Assistant Secretary may perform the duties of the Secretary. 

4.9 Chief Financial Officer / Treasurer 

The Chief Financial Officer shall, unless another person is appointed as such, be the 
Treasurer of the Company and shall keep and maintain, or cause to be kept and maintained, 
adequate and correct books and records of accounts of the properties and business transactions of 
the Corporation, including accounts of its assets, liabilities, receipts, disbursements, gains, losses, 
capital, retained earnings and shares.  The books of account shall at all reasonable times be open 
to inspection by any Director.  The Chief Financial Officer (or the Treasurer, if no Chief 
Financial Officer has been appointed) shall have charge and custody of and be responsible for all 
funds and securities of the Corporation; receive and give receipts for moneys due and payable to 
the Corporation from any source whatsoever, and deposit all such moneys in the name of the 
Corporation in banks, trust companies or other depositories selected in accordance with the 
provisions of these Bylaws; and in general perform all of the duties incident to the office of chief 
financial officer and treasurer of a corporation, and such other duties as from time to time may be 
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assigned to him or her by the Chief Executive Officer, the President, the Board or these Bylaws.  
The Chief Financial Officer (or the Treasurer, if no Chief Financial Officer has been appointed) 
shall disburse the funds of the Corporation as may be ordered by the Chief Executive Officer, the 
President, or the Board, shall render to the Chief Executive Officer, the President and the 
Directors, whenever they may request, an account of all such person’s transactions as Chief 
Financial Officer and/or Treasurer, and of the financial condition of the Corporation.  In the 
absence of the Chief Financial Officer and Treasurer, the Corporation’s Controller shall be 
charged with the above-described duties.  In the absence of a Controller, an Assistant Treasurer 
may perform the duties of the Treasurer. 

4.10 Vice President 

The Company may have one or more Vice Presidents.  A Vice President shall not be an 
Officer unless so appointed by the Board, in consultation with and taking into consideration the 
recommendation of the Chief Executive Officer.  The Chief Executive Officer also may appoint 
one or more non-officer Vice Presidents.  All Vice Presidents shall be subject to the authority 
and control of the Chief Executive Officer, the President and the Board and shall perform such 
duties as from time to time may be assigned by the Chief Executive Officer, the President or by 
the Board.   

4.11 Compensation 

The compensation of the Chief Executive Officer shall be fixed from time to time by the 
Board, and the compensation of all other Officers shall be fixed from time to time by the Chief 
Executive Officer or by any person or persons to whom the Board or the Chief Executive Officer 
has delegated such authority.  No Officer shall be prevented from receiving such compensation 
by reason of the fact that he or she is also a Director of the Corporation. 

SECTION 5.  CONTRACTS, LOANS, CHECKS AND DEPOSITS 

5.1 Contracts 

In addition to the authority granted in Section 4 above, the Board may authorize any 
Officer or Officers, or agent or agents, to enter into any contract or execute and deliver any 
instrument in the name of and on behalf of the Corporation.  Such authority may be general or 
confined to specific instances. 

5.2 Loans to the Corporation 

No loans shall be contracted on behalf of the Corporation and no evidences of 
indebtedness shall be issued in its name, in any case, outside of the ordinary course of business, 
unless authorized by a resolution of the Board.  Such authority may be general or confined to 
specific instances. 

5.3 Loans to Directors 

The Corporation shall not lend money to or guarantee the obligation of a Director unless 
(a) the particular loan or guarantee is approved by a majority of the votes represented by the 
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outstanding voting shares of all classes, voting as a single voting group, excluding the votes of 
the shares owned by or voted under the control of the benefited Director; or (b) the Board 
determines that the loan or guarantee benefits the Corporation and either approves the specific 
loan or guarantee or a general plan authorizing the loans and guarantees, in any case, subject to 
applicable law.  The fact that a loan or guarantee is made in violation of this provision shall not 
affect the borrower’s liability on the loan.     

5.4 Checks, Drafts and Other Orders for Payment of Money 

All checks, drafts or other orders for the payment of money issued in the name of the 
Corporation shall be signed by the Chief Executive Officer, the President, the Chief Financial 
Officer, the Treasurer, the Controller or such other Officer or Officers, or agent or agents, of the 
Corporation and in such manner as is set forth in the corporate policy for such matters, or as may 
otherwise from time to time be determined by resolution of the Board, or by authorization of the 
Chief Executive Officer, the President, the Chief Financial Officer or the Treasurer. 

5.5 Deposits 

All funds of the Corporation not otherwise employed shall be deposited from time to time 
to the credit of the Corporation in such banks, trust companies or other depositories as the Board, 
or as the Chief Executive Officer or the President, in either case, with the Chief Financial Officer 
or Treasurer, may select. 

SECTION 6.  CERTIFICATES FOR SHARES AND THEIR TRANSFER 

6.1 Issuance of Shares 

No shares of the Corporation shall be issued unless authorized by the Board, which 
authorization shall include the maximum number of shares to be issued and the consideration to 
be received for each share.  Before the Corporation issues shares, the Board shall determine that 
the consideration received or to be received for such shares is adequate.  Such determination by 
the Board shall be conclusive insofar as the adequacy of consideration for the issuance of shares 
relates to whether the shares are validly issued, fully paid and nonassessable.   

6.2 Escrow for Shares 

The Board may authorize the placement in escrow of shares issued for a contract for 
future services or benefits or a promissory note, or may authorize other arrangements to restrict 
the transfer of shares, and may authorize the crediting of distributions in respect of such shares 
against their purchase price, until the services are performed, the note is paid or the benefits 
received.  If the services are not performed, the note is not paid, or the benefits are not received, 
the Board may cancel, in whole or in part, such shares placed in escrow or restricted and such 
distributions credited. 

6.3 Certificates for Shares 

Certificates representing shares of the Corporation shall be in such form as shall be 
determined by the Board.  Such certificates shall be signed by any two of the following Officers:  
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the Chief Executive Officer, the President, the Chief Financial Officer, the Treasurer and/or the 
Secretary.  Any or all of the signatures on a certificate may be facsimiles if the certificate is 
manually signed on behalf of a transfer agent or a registrar other than the Corporation itself or an 
employee of the Corporation.  All certificates shall be consecutively numbered or otherwise 
identified. 

6.4 Stock Records 

The stock transfer books shall be kept at the principal place of business of the 
Corporation or at the office of the Corporation’s transfer agent or registrar.  The name and 
address of each person to whom certificates for shares are issued, together with the class and 
number of shares represented by each such certificate and the date of issue thereof, shall be 
entered on the stock transfer books of the Corporation.  The person in whose name shares stand 
on the books of the Corporation shall be deemed by the Corporation to be the owner thereof for 
all purposes. 

6.5 Restriction on Transfer 

6.5.1 Securities Laws 

Except to the extent that the Corporation has received an opinion of counsel acceptable to 
the Corporation that transfer restrictions are not required under applicable securities laws, or has 
otherwise satisfied itself that such transfer restrictions are not required, all certificates 
representing shares of the Corporation shall bear conspicuously on the front or back of the 
certificate a legend or legends describing the restriction or restrictions. 

6.5.2 Other Restrictions 

In addition, the front or back of all certificates shall include conspicuous written notice of 
any further restrictions which may be imposed on the transferability of such shares. 

6.6 Transfer of Shares 

Transfer of shares of the Corporation shall be made only on the stock transfer books of 
the Corporation pursuant to authorization or document of transfer made by the holder of record 
thereof or by his or her legal representative, who shall furnish proper evidence of authority to 
transfer, or by his or her attorney-in-fact authorized by power of attorney duly executed and filed 
with the Secretary of the Corporation.  All certificates surrendered to the Corporation for transfer 
shall be cancelled and one or more new certificates shall thereafter be issued for a like number of 
shares. 

6.7 Lost or Destroyed Certificates 

In the case of a lost, destroyed or mutilated certificate, a new certificate may be issued 
therefore upon such terms and indemnity to the Corporation as the Board may prescribe. 
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6.8 Transfer Agent and Registrar 

The Board may from time to time appoint one or more Transfer Agents and one or more 
Registrars for the shares of the Corporation, with such powers and duties as the Board shall 
determine by resolution. 

6.9 Officer Ceasing to Act 

In case any Officer who has signed or whose facsimile signature has been placed upon a 
stock certificate shall have ceased to be such Officer before such certificate is issued, it may be 
issued by the Corporation with the same effect as if the signer were such Officer at the date of its 
issuance. 

6.10 Fractional Shares 

The Corporation shall not issue certificates for fractional shares. 

SECTION 7.  BOOKS AND RECORDS 

The Corporation shall keep correct and complete books and records of account, stock 
transfer books, minutes of the proceedings of its shareholders and Board and such other records 
as may be necessary.   

SECTION 8.  SEAL 

The seal of the Corporation, if any, shall consist of the name of the Corporation and the 
state of its incorporation. 

SECTION 9. INDEMNIFICATION 

9.1 Directors and Officers 

The Corporation shall indemnify its Directors and Officers to the fullest extent permitted 
by law.   

9.2 Employees and Other Agents 

The Corporation shall have the power to indemnify its employees and other agents to the 
fullest extent permitted by law.   

9.3 No Presumption of Bad Faith 

The termination of any proceeding by judgment, order, settlement, conviction or upon a 
plea of nolo contendere or its equivalent shall not, of itself, create a presumption that the person 
did not act in good faith and in a manner which the person reasonably believed to be in or not 
opposed to the best interests of this Corporation, or, with respect to any criminal proceeding, that 
the person had reasonable cause to believe that the conduct was unlawful. 
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9.4 Advances of Expenses 

The expenses incurred by a Director or Officer in any proceeding shall be paid by the 
Corporation in advance at the written request of the Director or Officer, if the Director or 
Officer: 

(a) Furnishes the Corporation a written affirmation of such person’s good faith belief 
that such person is entitled to be indemnified by the Corporation; and 

(b) Furnishes the Corporation a written undertaking to repay such advance to the 
extent that it is ultimately determined by a court that such person is not entitled to be indemnified 
by the Corporation.  Such advances shall be made without regard to the person’s ability to repay 
such expenses and without regard to the person’s ultimate entitlement to indemnification under 
this Section 9 or otherwise. 

9.5 Enforcement 

Without the necessity of entering into an express contract, all rights to indemnification 
and advances under this Section 9 shall be deemed to be contractual rights and be effective to the 
same extent and as if provided for in a contract between the Corporation and the Director or 
Officer who serves in such capacity at any time while this Section 9 and any other applicable 
law, if any, are in effect.  Any right to indemnification or advances granted by this Section 9 to a 
Director or Officer shall be enforceable by or on behalf of the person holding such right in any 
court of competent jurisdiction if (a) the claim for indemnification or advances is denied, in 
whole or in part, or (b) no disposition of such claim is made within ninety (90) days of request 
thereof.  The claimant in such enforcement action, if successful in whole or in part, shall be 
entitled to be also paid the expense of prosecuting the claim.  It shall be a defense to any such 
action (other than an action brought to enforce a claim for expenses incurred in connection with 
any proceeding in advance of its final disposition when the required affirmation and undertaking 
have been tendered to the Corporation) that the claimant has not met the standards of conduct 
which makes it permissible under the law for the Corporation to indemnify the claimant, but the 
burden of proving such defense shall be on the Corporation.  Neither the failure of the 
Corporation (including its Board of Directors, independent legal counsel or its shareholders) to 
have made a determination prior to the commencement of such action that indemnification of the 
claimant is proper in the circumstances because the claimant has met the applicable standard of 
conduct, nor an actual determination by the Corporation (including its Board of Directors, 
independent legal counsel or its shareholders) that the claimant has not met such applicable 
standard of conduct, shall be a defense to the action or create a presumption that the claimant has 
not met the applicable standard of conduct. 

9.6 Nonexclusivity of Rights 

The rights conferred on any person by this Section 9 shall not be exclusive of any other 
right which such person may have or hereafter acquire under any statute, provision of articles of 
incorporation, bylaws, agreement, vote of shareholders or disinterested Directors or otherwise, 
both as to action in the person’s official capacity and as to action in another capacity while 
holding office.  The Corporation is specifically authorized to enter into individual contracts with 
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any or all of its Directors, Officers, employees or agents respecting indemnification and 
advances to the fullest extent permitted by law. 

9.7 Survival of Rights 

The rights conferred on any person by this Section 9 shall continue as to a person who 
has ceased to be a Director, Officer, employee or other agent and shall inure to the benefit of the 
heirs, executors and administrators of such a person. 

9.8 Insurance 

To the fullest extent permitted by law, the Corporation, upon approval by the Board of 
Directors, may purchase insurance on behalf of any person required or permitted to be 
indemnified pursuant to this Section 9. 

9.9 Amendments to Law 

For purposes of this Section 9, the meaning of “law” within the phrase “to the fullest 
extent permitted by law” shall mean the Oregon Business Corporation Act, as the same exists on 
the date hereof or as it may be amended; provided, however, that in the case of any such 
amendment, such amendment shall apply only to the extent that it permits the Corporation to 
provide broader indemnification rights than the Act permitted the Corporation to provide prior to 
such amendment. 

9.10 Savings Clause 

If this Section 9 or any portion hereof shall be invalidated on any ground by any court of 
competent jurisdiction, the Corporation shall indemnify each Director, Officer or other agent to 
the fullest extent permitted by any applicable portion of this Section 9that shall not have been 
invalidated, or by any other applicable law. 

9.11 Certain Definitions 

For the purposes of this Section, the following definitions shall apply: 

(a) The term “proceeding” shall be broadly construed and shall include, without 
limitation, the investigation, preparation, prosecution, defense, settlement and appeal of any 
threatened, pending or completed action, suit or proceeding, whether brought in the right of the 
Corporation or otherwise and whether civil, criminal, administrative or investigative, in which 
the Director or Officer may be or may have been involved as a party or otherwise by reason of 
the fact that the Director or Officer is or was a Director or Officer of the Corporation or is or was 
serving at the request of the Corporation as a Director, Officer, employee or agent of another 
corporation, partnership, joint venture, trust or other enterprise. 

(b) The term “expenses” shall be broadly construed and shall include, without 
limitation, all costs, charges and expenses (including fees and disbursements of attorneys, 
accountants and other experts) actually and reasonably incurred by a Director or Officer in 
connection with any proceeding, all expenses of investigations, judicial or administrative 
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proceedings or appeals, and any expenses of establishing a right to indemnification under these 
Bylaws, but shall not include amounts paid in settlement, judgments or fines. 

(c) “Corporation” shall mean Fortior Solutions, Inc. and any successor thereof.  Such 
term shall also include, in addition to the resulting or surviving corporation or other entity, any 
constituent corporation or other entity (including any constituent of a constituent) absorbed in a 
consolidation or merger which, if its separate existence had continued, would have had power 
and authority to indemnify its directors, officers, employees or agents, so that any person who is 
or was a director, officer, employee or agent of such constituent corporation or other entity, or is 
or was serving at the request of such constituent corporation or other entity as a director, officer, 
employee or agent of another corporation, partnership, joint venture, trust or other enterprise, 
shall stand in the same position under the provisions of this Section 9 with respect to the 
resulting or surviving corporation or other entity as the person would have with respect to such 
constituent corporation or other entity if its separate existence had continued. 

(d) Reference to a “Director,” “Officer,” “employee” or “agent” of the Corporation 
shall include, without limitation, situations where such person is serving at the request of the 
Corporation as a Director, Officer, employee, trustee or agent of another corporation, 
partnership, joint venture, trust or other enterprise. 

(e) References to “other enterprises” shall include employee benefit plans.  
References to “fines” shall include any excise taxes assessed on a person with respect to any 
employee benefit plan.  References to “serving at the request of the Corporation” shall include 
any service as a Director, Officer, employee or agent of the Corporation which imposes duties 
on, or involves services by, such Director, Officer, employee or agent with respect to an 
employee benefit plan, its participants, or beneficiaries.  A person who acted in good faith and in 
a manner the person reasonably believed to be in the interest of the participants and beneficiaries 
of an employee benefit plan shall be deemed to have acted in a manner “not opposed to the best 
interests of the Corporation” as referred to in this Section 9. 

SECTION 10.  AMENDMENTS 

These Bylaws may be altered, amended or repealed and new Bylaws may be adopted by 
the Board or by the shareholders; provided, however, that the shareholders, in amending or 
repealing any particular Bylaw, may provide expressly that the Board may not amend or repeal 
that Bylaw.  

SECTION 11.  EMERGENCY BYLAWS 

The Board may adopt bylaws which shall be effective only in an emergency as defined in 
the Oregon Business Corporation Act.  Any such emergency bylaws must be adopted in 
accordance with applicable provisions of the Oregon Business Corporation Act.  

The foregoing Third Amended and Restated Bylaws were adopted by the Board of 
Directors of the Corporation on December 4, 2017, ratified and approved by the shareholders of 
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the Corporation on December 27, 2017, and shall become effective upon the effective date of the 
Corporation’s Fourth Amended and Restated Articles of Incorporation.   

 

______________________________ 
Katherine Cowan, Secretary 
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ARTICLES OF INCORPORATION  
OF  

FORTIOR SOLUTIONS HOLDINGS, INC. 

 

The undersigned natural person of the age of eighteen years or more, acting as 
incorporator of a corporation under the Oregon Business Corporation Act, adopts the following 
Articles of Incorporation: 

ARTICLE 1 
NAME 

The name of the Company is Fortior Solutions Holdings, Inc. (the “Company” or 
“Corporation”). 

ARTICLE 2 
DURATION 

The Company’s duration shall be perpetual. 

ARTICLE 3 
PURPOSES AND POWERS 

The purpose for which the Company is organized is to engage in any business, trade or 
activity, which may lawfully be conducted by a corporation organized under the Oregon 
Business Corporation Act.  The Company shall have the authority to engage in any and all such 
activities as are incidental or conducive to the attainment of the purposes of the Company and to 
exercise any and all powers authorized or permitted under any laws that may be now or hereafter 
applicable or available to the Company. 

ARTICLE 4 
SHARES 

4.1. Authorized Capital.   

The Company is authorized to issue two classes of stock to be designated, respectively, 
“Common Stock” and “Preferred Stock.”  The total number of shares of stock which the 
Company is authorized to issue is One Hundred Eighty Million (180,000,000) shares, consisting 
of (i) a total of One Hundred Thirty Million (130,000,000) shares of Common Stock, without par 
value (the “Common Stock”), which class shall have two series, One Hundred Twenty Million 
(120,000,000) shares of which shall be designated Voting Common Stock (the “Voting Common 
Stock”) and Ten Million (10,000,000) shares of which shall be designated Non-Voting Common 
Stock (the “Non-Voting Common Stock”), and (ii) and Fifty Million (50,000,000) shares of 
Preferred Stock, without par value (the “Preferred Stock”), which class shall be divided into 
series, as determined by the Board of Directors or as otherwise set forth in these Articles.  
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4.2. Common Stock.   

(a) Voting and Other Matters.   

(i) Subject to any preferential or other rights granted to any series of 
Preferred Stock, the relative rights, preferences, privileges and limitations of the Voting 
Common Stock and the Non-Voting Common Stock are identical in all respects, except that the 
voting power of the Common Stock for the election of directors and for all other purposes is 
vested exclusively in the holders of shares of the Voting Common Stock, and except as otherwise 
expressly required by law or otherwise expressly directed by the Board of Directors of the 
Company, the holders of shares of the Non-Voting Common Stock are not to have any voting 
power.   

(ii) In all matters in which they have a right to vote, the holders of shares of 
the Voting Common Stock shall have one (1) vote per share.  In the event that the Oregon 
Business Corporation Act requires holders of shares of Non-Voting Common Stock to vote on 
any matter, or the Board of Directors of the Company expressly directs that holders of shares of 
Non-Voting Common Stock vote on a matter, then the holders of shares of Non-Voting Common 
Stock shall vote together on such matter with the holders of shares of Voting Common Stock and 
the holders of shares of Preferred Stock as a single group with one (1) vote per share (on an as 
converted basis for such Preferred Stock), unless such matter is one in which holders of Common 
Stock have a separate class vote, in which case the holders of shares of Non-Voting Common 
Stock shall vote on such matter together with the holders of shares of Voting Common Stock as a 
single voting group with one (1) vote per share, or in such other manner as the Board of 
Directors may direct.  Unless otherwise expressly required by the Oregon Business Corporation 
Act or expressly directed by the Board of Directors, in no event will holders of shares of Non-
Voting Common Stock have a right to vote as a separate voting group on any matter to be voted 
upon by shareholders of the Company.  

(b) Dividends.  Subject to any preferential or other rights granted to any series of 
Preferred Stock, the holders of shares of Common Stock shall be entitled to receive dividends out 
of funds of the Company legally available therefor, at the rate and at the time or times as may be 
provided by the Board of Directors.   

(c) Rights on Dissolution.  Subject to, and after payment of, any preferential or other 
rights granted to any series of Preferred Stock, the holders of shares of Common Stock shall be 
entitled to receive the net assets of the Company on dissolution.  

(d) Issuance.  Shares of Common Stock may be issued from time to time on such 
terms and for such consideration as shall be determined by the Board of Directors.  

(e) Automatic Conversion of Non-Voting Shares.   

(i) Each issued and outstanding share of Non-Voting Common Stock shall 
automatically be converted into one (1) share of Voting Common Stock immediately prior to the 
earlier of (A) the consummation of the Company’s sale of common stock in a firm-commitment 
underwritten public offering pursuant to an effective registration statement on Form S-1 (or any 
comparable successor form then in effect under the Securities Act of 1933, as amended), the 
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public offering price of which was not less than $10.00 per share (adjusted to reflect any 
subsequent stock dividend, stock split, combination or other similar recapitalization occurring 
after the filing of the Articles of Incorporation), and resulting in at least $30,000,000 of gross 
proceeds, net of the underwriting discount and commissions, to the Company (a “Qualifying 
IPO”), or (B) the date specified by consent, approval or agreement of the holders of a majority of 
the issued and outstanding shares of Voting Common Stock.   

(ii) Each conversion of shares of Non-Voting Common Stock into shares of 
Voting Common Stock shall be deemed to be effective as of the close of business on the date of 
the Qualifying IPO or consent, approval or agreement of holders of shares of Voting Common 
Stock as set forth in Section 4.2(e)(i), as the case may be. The certificates representing shares of 
Non-Voting Common Stock being converted may be surrendered to the Company, in which case 
new Voting Common Stock certificates (the “Conversion Shares”) shall be issued. Unless and 
until new certificates are issued, however, the original certificates evidencing shares of Non-
Voting Common Stock shall continue to be evidence of the Conversion Shares into which they 
are being converted.  At such time as such conversion has been effected, the rights of the holder 
of such Non-Voting Common Stock shall cease and the person or persons in whose name or 
names any certificate or certificates for Conversion Shares are to be issued upon such conversion 
shall be deemed to have become the holder or holders of record of the Conversion Shares 
represented thereby. 

(f) Reservation of Voting Common Stock.  The Company shall at all times reserve 
and keep available out of its authorized but unissued shares of Voting Common Stock, solely for 
the purpose of effecting the conversion of shares of Non-Voting Common Stock, such number of 
shares of Voting Common Stock as shall from time to time be sufficient to effect the conversion 
of all outstanding shares of Non-Voting Common Stock.  If at any time the number of authorized 
but unissued shares of Voting Common Stock shall not be sufficient to effect the conversion of 
all then outstanding shares of Non-Voting Common Stock, the Company will take such corporate 
action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued 
shares of Voting Common Stock to such number of shares as shall be sufficient for such purpose.  
Shares of Voting Common Stock issuable upon conversion of Non-Voting Common Stock shall, 
when issued, be duly and validly issued, fully paid and nonassessable.   

(g) Retirement of Non-Voting Common Stock.  If any Non-Voting Common Stock 
shall be converted into Voting Common Stock pursuant to this Section 4.2, the shares so 
converted shall be deemed cancelled and the related number of shares shall become authorized 
but unissued shares of Non-Voting Common Stock.   

4.3. Authority to Designate Series of Preferred.  Except as otherwise expressly prohibited 
by the provisions of these Articles of Incorporation and subject to receipt of the approval of any 
class and/or series of stock as may be required by ORS 60.441 or otherwise under applicable 
law, shares of Preferred Stock may be issued from time to time in one or more series in any 
manner permitted by law as determined from time to time by the Board of Directors and stated in 
the resolution or resolutions providing for the issuance thereof, prior to the issuance of any 
shares of such series.  The Board of Directors shall have the authority to fix and determine, 
subject to the provisions hereof, the preferences, limitations and relative rights of the shares of 
any series so established.  All shares of a series of Preferred Stock shall have preferences, 
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limitations and relative rights identical with those of other shares of the same series and, except 
to the extent otherwise provided in the articles of amendment adopted by the Board of Directors 
creating the series, of those of other series of the same class.  The preferences, limitations and 
relative rights of any series may be subordinated to, made pari passu with or made senior to any 
of those of any present or future class or series of Preferred or Common Stock.  The Board of 
Directors is also authorized to increase or decrease the number of shares of any series, prior to 
the issue of that series.  

Section 4.3A Series A Preferred Stock 

1. Designation.  There is hereby designated Eleven Million (11,000,000) shares of Series A 
Preferred Stock (the “Series A Preferred”) with the rights, preferences, and restrictions as 
described in this Section 4.3A.  The Original Issue Price of the Series A Preferred shall be $1.00 
per share (the “Series A Original Issue Price”).  

2. Dividends.  The Series A Preferred shall be entitled to receive dividends, when and if 
declared by the Board of Directors, in amounts (determined on an as-converted-to-common-
stock basis) not less than those paid on Series B Preferred (determined on an on an as converted 
basis) and Common Stock per share, and in preference to and before any dividends are paid on 
Series B Preferred Stock, or other Junior Stock (as defined in this Section 4.3A) or Common 
Stock, but at the same time and on a pari passu basis with dividends paid on shares of Pari Passu 
Stock (as defined in this Section 4.3A), and subordinate to dividends paid on shares of Senior 
Stock (as defined in this Section 4.3A).  All dividends upon the Series A Preferred Stock shall be 
declared pro rata per share.  

3. Voting Rights. 

(a) General Rights.  Except as otherwise provided herein (including in 
Section 4.3A(3)(b)) or as required by law, the Series A Preferred shall be entitled to vote 
together with holders of shares of Series B Preferred, Voting Common Stock and other voting 
stock, and not as a separate voting group, on all matters to be voted upon, consented to or 
approved by the shareholders of the Company generally, whether at any annual or special 
meeting of shareholders of the Company, or by written consent, in either case upon the following 
basis:  (i) each holder of shares of the Voting Common Stock shall have one (1) vote per share 
and (ii) each holder of shares of Series A Preferred, Series B Preferred and other Preferred Stock 
shall be entitled to such number of votes as shall be equal to the whole number of shares of 
Voting Common Stock into which such holder’s aggregate number of shares of Series A 
Preferred, Series B Preferred or other Preferred Stock, as the case may be, are convertible 
(pursuant of Section 4.3A(5), 4.3B(5), or otherwise, as the case may be) immediately after the 
close of business on the record date fixed for such meeting or the effective date of such written 
consent. 

(b) Right to Elect Board Seat.  For so long as at least 500,000 shares of Series A 
Preferred (as adjusted for any stock dividends, combinations, splits, recapitalizations and the like 
with respect to such shares) remain issued and outstanding, the holders of Series A Preferred 
voting as a separate voting group shall be entitled to elect one member of the Company’s Board 
of Directors.  At any meeting (or in a written consent in lieu thereof) held for the purpose of 
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electing directors, the presence in person or by proxy of at least a majority in interest of the then 
outstanding shares of Series A Preferred shall constitute quorum. 

(c) No Separate Vote of Series Preferred.  Except as otherwise provided herein, the 
voting rights set forth in this Section 4.3A(3) shall be the only voting rights of holders of 
Series A Preferred, and the voting rights set forth in Subsection 4.3A(3)(b) above shall be the 
only voting rights of holders of Series A Preferred as a separate voting group.  

4. Liquidation Rights. 

(a) Liquidation Preference.  Upon any liquidation, dissolution, or winding up of the 
Company, whether voluntary or involuntary, before any distribution or payment shall be made to 
the holders of Common Stock, Series B Preferred or any other stock of the Company having a 
liquidation preference that is junior to the Series A Preferred (“Junior Stock” with respect to the 
Series A Preferred), each holder of Series A Preferred shall, after payment of the liquidation 
preference to holders of any shares of Preferred Stock having a liquidation preference that is 
senior to the Series A Preferred (“Senior Stock” with respect to the Series A Preferred), and at 
the same time as payment is made to shares of Preferred Stock having a liquidation preference 
that is pari passu with the Series A Preferred (“Pari Passu Stock” with respect to the Series A 
Preferred), be entitled to be paid out of the assets of the Company an amount per share in respect 
of such holder’s shares of Series A Preferred equal to the Series A Original Issue Price plus all 
declared and unpaid dividends on the Series A Preferred (as adjusted for any stock dividends, 
combinations, splits, recapitalizations and the like with respect to such shares) for each share of 
Series A Preferred held by such holder of Series A Preferred.  If, upon any such liquidation, or 
winding up, the assets of the Company remaining after payment of the liquidation preference to 
holders of Senior Stock shall be insufficient to make payment in full to all holders of Series A 
Preferred and Pari Passu Stock of the aggregate liquidation preference for all holders of Series A 
Preferred set forth in this Section 4.3A(4)(a) and of the aggregate liquidation preference for all 
holders of Pari Passu Stock, then such remaining assets shall be distributed among the holders of 
Series A Preferred and Pari Passu Stock at the time outstanding, ratably in proportion to the full 
amounts to which each holder of Series A Preferred and Pari Passu Stock would otherwise be 
entitled to receive in respect of such holder’s shares of Series A Preferred and Pari Passu Stock. 

(b) Distributions on Junior Stock.  After the payment of the full liquidation 
preferences of any Senior Stock, and the Series A Preferred, the remaining assets of the 
Company legally available for distribution, if any, shall be distributed next to holders of Series B 
Preferred and any Pari Passu Stock, then to holders of any Preferred Stock that is Junior Stock, 
as set forth in these Articles, until the full amount of their liquidation preferences shall have been 
paid in full, and thereafter the remaining assets of the Company legally available for distribution, 
if any, shall be distributed ratably to the holders of the Common Stock. 

(c) Liquidation Events.  The following events shall be considered a liquidation 
under this Section 4.3A(4): 

(i) Acquisition.  Any consolidation or merger of the Company with or into 
any other corporation or other entity or person, or any other corporation reorganization, in which 
the shareholders of the Company immediately prior to such consolidation, merger or 
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reorganization, own less than fifty percent (50%) of the Company’s voting power immediately 
after such consolidation, merger or reorganization, or any transaction or series of related 
transactions to which the Company is a party in which in excess of fifty percent (50%) of the 
Company’s voting power is transferred, excluding any consolidation or merger effected 
exclusively to change the domicile of the Company (an “Acquisition”); or 

(ii) Asset Transfer.  A sale, lease or other disposition of all or substantially 
all of the assets of the Company (an “Asset Transfer”). 

(d) Non Cash Consideration.  In any of such events, if the consideration received by 
the Company is other than cash, its value will be deemed its fair market value as determined in 
good faith by the Board of Directors. Any securities shall be valued as follows:  

(i) Nonrestricted Marketability Securities.  Securities not subject to 
investment letter or other similar restrictions on free marketability covered by (ii) below: (a) if 
traded on a securities exchange or through the Nasdaq National Market, the value shall be 
deemed to be the average of the closing prices of the securities on such quotation system over the 
thirty (30) day period ending three (3) days prior to the closing; (b) if actively traded over-the-
counter, the value shall be deemed to be the average of the closing bid or sale prices (whichever 
is applicable) over the thirty (30) day period ending three (3) days prior to the closing; and (c) if 
there is no active public market, the value shall be the fair market value thereof as determined in 
good faith by the Board of Directors.  

(ii) Restricted Marketability Securities.  The method of valuation of 
securities subject to investment letter or other restrictions on free marketability (other than 
restrictions arising solely by virtue of a shareholder’s status as an affiliate or former affiliate) 
shall be to make an appropriate discount from the market value determined as above in (i) (a), (b) 
or (c) to reflect the approximate fair market value thereof, as determined in good faith by the 
Board of Directors and the holders of at least a majority of the voting power of all then 
outstanding shares of such Preferred Stock.  

5. Conversion Rights.  The holders of the Series A Preferred shall have the following 
rights with respect to the conversion of the Series A Preferred into shares of Voting Common 
Stock (the “Conversion Rights” with respect to the Series A Preferred): 

(a) Optional Conversion.  Subject to and in compliance with the provisions of this 
Section 4.3A(5), any shares of Series A Preferred may, at the option of the holder, be converted 
at any time into fully-paid and nonassessable shares of Voting Common Stock.  The number of 
shares of Voting Common Stock to which a holder of Series A Preferred shall be entitled upon 
conversion shall be the product obtained by multiplying the Series A Preferred Conversion Rate 
(as defined below) then in effect (determined as provided in Section 4.3A(5)(b) below) by the 
number of shares of Series A Preferred being converted.   

(b) Series A Preferred Conversion Rate.  The conversion rate in effect at any time 
for conversion of the Series A Preferred (the “Series A Preferred Conversion Rate”) shall be the 
quotient obtained by dividing the Series A Original Issue Price by the Series A Preferred 
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Conversion Price (as defined below), calculated as provided in Section 4.3A(5)(c) immediately 
below. 

(c) Series A Preferred Conversion Price.  The conversion price for the Series A 
Preferred shall initially be the Series A Original Issue Price (the “Series A Preferred Conversion 
Price”).  Such initial Series A Preferred Conversion Price shall be adjusted from time to time in 
accordance with this Section 4.3A(5).  All references to the Series A Preferred Conversion Price 
herein shall mean the Series A Preferred Conversion Price as so adjusted.  

(d) Mechanics of Conversion.  Each holder of Series A Preferred who desires to 
convert the same into shares of Voting Common Stock pursuant to this Section 4.3A(5) shall 
surrender the certificate therefor, duly endorsed, at the office of the Company or any transfer 
agent for the Series A Preferred, and shall give written notice to the Company at such office that 
such holder elects to convert the same.  Such notice shall state the number of shares of Series A 
Preferred being converted.  Thereupon, the Company shall promptly issue and deliver at such 
office to such holder a certificate or certificates for the number of shares of Voting Common 
Stock to which such holder is entitled and shall promptly pay (i) in cash or, to the extent 
sufficient funds are not then legally available therefore, in Voting Common Stock (at the Voting 
Common Stock fair market value determined in good faith by the Board of Directors as of the 
date of such conversion), any declared and unpaid dividends on the shares of Series A Preferred 
being converted and (ii) in cash (at the Voting Common Stock’s fair market value determined in 
good faith by the Board of Directors as of the date of conversion) the value of any fractional 
share of Voting Common Stock otherwise issuable to such holder of Series A Preferred.  Such 
conversion shall be deemed to have been made at the close of business on the date of such 
surrender of the certificates representing the shares of Series A Preferred to be converted, and the 
person entitled to receive the shares of Voting Common Stock issuable upon such conversion 
shall be treated for all purposes as the record holder of such shares of Voting Common Stock on 
such date. 

(e) Adjustment for Stock Splits and Combinations.  If the Company shall at any 
time or from time to time after the date that the first share of Series A Preferred is issued (the 
“Series A Original Issue Date”) effect a subdivision of the outstanding Common Stock without a 
corresponding subdivision of the Preferred Stock, the Series A Preferred Conversion Price in 
effect immediately before that subdivision shall be proportionately decreased.  Conversely, if the 
Company shall at any time or from time to time after the Series A Original Issue Date combine 
the outstanding shares of Common Stock into smaller number of shares without a corresponding 
combination of the Preferred Stock, the Series A Preferred Conversion Price in effect 
immediately before the combination shall be proportionately increased.  Any adjustment under 
this Section 4.3A(5)(e) shall become effective at the close of business on the date the subdivision 
or combination becomes effective. 

(f) Adjustment for Common Stock Dividends and Distributions in Kind.  If the 
Company at any time or from time to time after the Series A Original Issue Date makes, or fixes 
a record date for the determination of holders of Common Stock entitled to receive, a Common 
Stock dividend or other distribution in kind of Common Stock (a “Common Stock Dividend or 
Distribution in Kind”), the Series A Preferred Conversion Price then in effect shall be decreased 
as of the time of such issuance or, in the event such record date is fixed, as of the close of 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 110 of 451



137161185.1  PAGE 8 

business on such record date. The adjusted Series A Preferred Conversion Price shall be 
calculated by a fraction (i) the numerator of which is the total number of shares of Common 
Stock issued and outstanding immediately prior to the record date of any such Common Stock 
Dividend or Distribution in Kind then pending, and (ii) the denominator of which is the 
numerator above plus the number of shares of Common Stock Dividends or Distributions in 
Kind then pending; provided, however, that if a record date for a Common Stock Dividend or 
Distribution in Kind is fixed and such Common Stock Dividend or Distribution in Kind is not 
fully paid or if such distribution is not fully made on the date fixed therefor, then the Series A 
Preferred Conversion Price shall be recomputed accordingly as of the close of business on such 
record date and thereafter the Series A Preferred Conversion Price shall be adjusted pursuant to 
this Section 4.3A(5)(f) to reflect the actual payment of such Common Stock Dividend or 
Distribution in Kind. 

(g) Adjustment for Reclassification, Exchange and Substitution.  If at any time or 
from time to time after the Series A Original Issue Date, the Voting Common Stock issuable 
upon the conversion of the Series A Preferred is changed into the same or a different number of 
shares of any class or classes of stock, whether by recapitalization, reclassification or otherwise 
(other than an Acquisition or Asset Transfer as defined in Section 4.3A(4)(c) or a subdivision or 
combination of shares or stock dividend or a reorganization, merger, consolidation or sale of 
assets provided for elsewhere in this Section 4.3A(5)), in any such event each holder of Series A 
Preferred shall have the right thereafter to convert such stock into the kind and amount of stock 
and other securities and property receivable upon such recapitalization, reclassification or other 
change by holders of the maximum number of shares of Voting Common Stock into which such 
shares of Series A Preferred could have been converted immediately prior to such 
recapitalization, reclassification or change, all subject to further adjustment as provided herein or 
with respect to such other securities or property by the terms thereof. 

(h) Reorganizations, Mergers, Consolidations or Sales of Assets.  If at any time or 
from time to time after the Series A Original Issue Date, there is a capital reorganization of the 
Common Stock (other than an Acquisition or Asset Transfer as defined in Section 4.3A(4)(c) or 
a recapitalization, subdivision, combination, reclassification, exchange or substitution of shares 
provided for elsewhere in this Section 4.3A(5)), as a part of such capital reorganization, 
provision shall be made so that the holders of the Series A Preferred shall thereafter be entitled to 
receive upon conversion of the Series A Preferred the number of shares of stock or other 
securities or property of the Company to which a holder of the number of shares of Voting 
Common Stock deliverable upon conversion would have been entitled on such capital 
reorganization, subject to adjustment in respect of such stock or securities by the terms thereof.  
In any such case, appropriate adjustment shall be made in the application of the provisions of this 
Section 4.3A(5) with respect to the rights of the holders of Series A Preferred after the capital 
reorganization to the end that the provisions of this Section 4.3A(5) (including adjustment of the 
Series A Preferred Conversion Price then in effect and the number of shares issuable upon 
conversion of the Series A Preferred) shall be applicable after the event and be as nearly 
equivalent as practicable. 

(i) Certificate of Adjustment.  In each case of an adjustment or readjustment of the 
Series A Preferred Conversion Price for the number of shares of Voting Common Stock or other 
securities issuable upon conversion of the Series A Preferred, if the Series A Preferred is then 
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convertible pursuant to this Section 4.3A(5), the Company, at its expense, shall compute such 
adjustment or readjustment in accordance with the provisions hereof and prepare a certificate 
showing such adjustment or readjustment, and shall mail such certificate, by first class mail, 
postage prepaid, to each registered holder of Series A Preferred at the holder’s address as shown 
in the Company’s books.  The certificate shall set forth such adjustment or readjustment, 
showing in detail the facts upon which such adjustment or readjustment is based, including a 
statement of (i) the Series A Preferred Conversion Price at the time in effect and (ii) the type and 
amount, if any, of other property which at the time would be received upon conversion of the 
Series A Preferred. 

(j) Notices of Record Date.  Upon (i) any taking by the Company of a record of the 
holders of any class of securities for the purpose of determining the holders thereof who are 
entitled to receive any dividend or other distribution, or (ii) any Acquisition (as defined in 
Section 4.3A(4)(c)) or other capital reorganization of the Company, any reclassification or 
recapitalization of the capital stock of the Company, any merger or consolidation of the 
Company with or into any other corporation, or any Asset Transfer (as defined in 
Section 4.3A(4)(c)), or any voluntary or involuntary dissolution, liquidation or winding up of the 
Company, the Company shall mail to each holder of Series A Preferred at least ten (10) days 
prior to the record date specified therein (or such shorter period approved by a majority of the 
outstanding Series A Preferred) a notice specifying (A) the date on which any such record is to 
be taken for the purpose of such dividend or distribution and a description of such dividend or 
distribution, (B) the date on which any such Acquisition, reorganization, reclassification, 
transfer, consolidation, merger, Asset Transfer, dissolution, liquidation or winding up is expected 
to become effective, and (C) the date, if any, that is to be fixed as to when the holders of record 
of Common Stock (or other securities) shall be entitled to exchange their shares of Common 
Stock ( or other securities) for securities or other property deliverable upon such Acquisition, 
reorganization, reclassification, transfer, consolidation, merger, Asset Transfer, dissolution, 
liquidation or winding up. 

(k) Automatic Conversion. 

(i) Initial Public Offering.  Each share of Series A Preferred shall 
automatically be converted into shares of Voting Common Stock, based on the then-effective 
Series A Preferred Conversion Price, immediately upon the closing of a Qualifying IPO.   

(ii) Mechanics of Automatic Conversion.  Upon the occurrence of the event 
specified in Section 4.3A(5)(k)(i) immediately above, the outstanding shares of Series A 
Preferred shall be converted automatically without any further action by the holders of such 
shares and whether or not the certificates representing such shares are surrendered to the 
Company or its transfer agent; provided, however, that the Company shall not be obligated to 
issue certificates evidencing the shares of Voting Common Stock issuable upon such conversion 
unless the certificates evidencing such shares of Series A Preferred are either delivered to the 
Company or its transfer agent as provided below, or the holder notifies the Company or its 
transfer agent that such certificates have been lost, stolen or destroyed and executes an 
agreement satisfactory to the Company to indemnify the Company from any loss incurred by it 
in connection with such certificates.  Upon the occurrence of such automatic conversion of the 
Series A Preferred, the holders of Series A Preferred shall surrender the certificates representing 
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such shares at the office of the Company or any transfer agent for the Series A Preferred.  
Thereupon, there shall be issued and delivered to such holder promptly at such office and in its 
name as shown on such surrendered certificate or certificates, a certificate or certificates for the 
number of shares of Voting Common Stock into which the shares of Series A Preferred 
surrendered were convertible on the date on which such automatic conversion occurred, and any 
declared and unpaid dividends shall be paid in accordance with the provisions of 
Section 4.3A(5)(d). 

(l) Fractional Shares.  No fractional shares of Voting Common Stock shall be 
issued upon conversion of Series A Preferred.  All shares of Voting Common Stock (including 
fractions thereof) issuable upon conversion of more than one share of Series A Preferred by a 
holder thereof shall be aggregated for purposes of determining whether the conversion would 
result in the issuance of any fractional share.  If, after the aforementioned aggregation, the 
conversion would result in the issuance of any fractional share, the Company shall, in lieu of 
issuing any fractional share, pay cash equal to the product of such fraction multiplied by the 
Voting Common Stock’s fair market value (as determined in good faith by the Board of 
Directors) on the date of conversion. 

(m) Reservation of Stock Issuable Upon Conversion.  The Company shall at all 
times reserve and keep available out of its authorized but unissued shares of Voting Common 
Stock, solely for the purpose of effecting the conversion of the shares of the Series A Preferred, 
such number of its shares of Voting Common Stock as shall from time to time be sufficient to 
effect the conversion of all outstanding shares of the Series A Preferred.  If at any time the 
number of authorized but unissued shares of Voting Common Stock shall not be sufficient to 
effect the conversion of all then outstanding shares of the Series A Preferred, the Company will 
take such corporate action as may, in the opinion of its counsel, be necessary to increase its 
authorized but unissued shares of Voting Common Stock to such number of shares as shall be 
sufficient for such purpose. 

(n) Payment of Taxes.  The Company will pay all taxes (other than taxes based upon 
income) and other governmental charges that may be imposed with respect to the issue or 
delivery of shares of Voting Common Stock upon conversion of shares of Series A Preferred, 
excluding any tax or other charge imposed in connection with any transfer involved in the issue 
and delivery of shares of Voting Common Stock in a name other than that in which the shares of 
Series A Preferred so converted were registered. 

Section 4.3B Series B Preferred Stock 

1. Designation.  There is hereby designated Fourteen Million (14,000,000) shares of 
Series B Preferred Stock (the “Series B Preferred”) with the rights, preferences, and restrictions 
as described in this Section 4.3(B). The Original Issue Price of a share of Series B Preferred shall 
be the amount per share at which such share of Series B Preferred was originally issued by the 
Company to its initial holder, as set forth in the Company’s stock records (the “Series B Original 
Issue Price”). 

2. Dividends.  The Series B Preferred will be subordinate to shares of Series A Preferred 
and other Senior Stock (as defined in this Section 4.3B) with respect to dividends, but will be 
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pari passu with Pari Passu Stock (as defined in this Section 4.3B) respect to dividends, and will 
have a preference over Common Stock and other Junior Stock (as defined in this Section 4.3B) 
with respect to dividends.  Series B Preferred shall be entitled to receive dividends, when and if 
declared by the Board of Directors, in amounts (determined on an as-converted-to-common-
stock basis) not less than those paid on Common Stock per share, and in preference to and before 
any dividends are paid on Common Stock.  All dividends upon the Series B Preferred Stock shall 
be declared pro rata per share. 

3. Voting Rights. 

(a) General Rights.  Except as otherwise provided herein (including in 
Section 4.3A(3)(b)) or as required by law, the Series B Preferred shall be entitled to vote together 
with holders of shares of Series A Preferred, Voting Common Stock and other voting stock, and 
not as a separate voting group, on all matters to be voted upon, consented to or approved by the 
shareholders of the Company generally, whether at any annual or special meeting of shareholders 
of the Company, or by written consent, in either case upon the following basis:  (i) each holder of 
shares of the Voting Common Stock shall have one (1) vote per share and (ii) each holder of 
shares of Series B Preferred, Series A Preferred and other Preferred Stock shall be entitled to 
such number of votes as shall be equal to the whole number of shares of Voting Common Stock 
into which such holder’s aggregate number of shares of Series B Preferred, Series A Preferred or 
other Preferred Stock, as the case may be, are convertible (pursuant of Section 4.3B(5), 4.3A(5), 
or otherwise, as the case may be) immediately after the close of business on the record date fixed 
for such meeting or the effective date of such written consent. 

(b) No Separate Vote of Series Preferred.  Except as otherwise provided herein, the 
voting rights set forth in this Section 4.3B(3) shall be the only voting rights of holders of 
Series B Preferred and the Series B Preferred shall have no voting rights as a separate voting 
group. 

4. Liquidation Rights. 

(a) Liquidation Preference.  The Series B Preferred Shares will be subordinate to 
the Series A Preferred shares with respect to liquidation preference, and to any other shares of 
Preferred Stock having a liquidation preference that is senior to the Series B Preferred (“Senior 
Stock” with respect to the Series B Preferred).  Upon any liquidation, dissolution, or winding up 
of the Company, whether voluntary or involuntary, before any distribution or payment shall be 
made to the holders of any other stock having a liquidation preference that is junior to the 
Series A Preferred, Series B Preferred and other Senior Stock of the Company (“Junior Stock” 
with respect to the Series B Preferred), each holder of Series B Preferred shall, after payment of 
the liquidation preference to holders of any shares of Series A Preferred and of any other Senior 
Stock, and at the same time as payment is made to shares of Preferred Stock having a liquidation 
preference that is pari passu with the Series B Preferred (“Pari Passu Stock” with respect to the 
Series B Preferred), be entitled to be paid out of the assets of the Company an amount per share 
in respect of such holder’s shares of Series B Preferred equal to the applicable Series B Original 
Issue Price plus all declared and unpaid dividends on the Series B Preferred (as adjusted for any 
stock dividends, combinations, splits, recapitalizations and the like with respect to such shares) 
for each share of Series B Preferred held by such holder of Series B Preferred.  If, upon any such 
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liquidation, or winding up, the assets of the Company remaining after payment of the liquidation 
preference to holders of Series A Preferred and any other Senior Stock shall be insufficient to 
make payment in full to all holders of Series B Preferred and Pari Passu Stock of the aggregate 
liquidation preference for all holders of Series B Preferred set forth in this Section 4.3B(4)(a) and 
of the aggregate liquidation preference for all holders of Pari Passu Stock, then such remaining 
assets shall be distributed among the holders of Series B Preferred and Pari Passu Stock at the 
time outstanding, ratably in proportion to the full amounts to which each holder of Series B 
Preferred and Pari Passu Stock would otherwise be entitled to receive in respect of such holder’s 
shares of Series B Preferred and Pari Passu Stock. 

(b) Distributions on Junior Stock.  After the payment of the full liquidation 
preferences of the Series A Preferred and any other Senior Stock, the remaining assets of the 
Company legally available for distribution, if any, shall be distributed next to holders of Series B 
Preferred and any Pari Passu Stock, then to holders of any Preferred Stock that is Junior Stock, 
as set forth in these Articles, until the full amount of their liquidation preferences shall have been 
paid in full, and thereafter the remaining assets of the Company legally available for distribution, 
if any, shall be distributed ratably to the holders of the Common Stock. 

(c) Liquidation Events.  The following events shall be considered a liquidation 
under this Section 4.3B(4): 

(i) Acquisition.  Any Acquisition; or 

(ii) Asset Transfer.  An Asset Transfer. 

(d) Non Cash Consideration.  In any of such events, if the consideration received by 
the Company is other than cash, its value will be deemed its fair market value as determined in 
good faith by the Board of Directors. Any securities shall be valued as follows:  

(i) Nonrestricted Marketability Securities.  Securities not subject to 
investment letter or other similar restrictions on free marketability covered by (ii) below: (a) if 
traded on a securities exchange or through the Nasdaq National Market, the value shall be 
deemed to be the average of the closing prices of the securities on such quotation system over the 
thirty (30) day period ending three (3) days prior to the closing; (b) if actively traded over-the-
counter, the value shall be deemed to be the average of the closing bid or sale prices (whichever 
is applicable) over the thirty (30) day period ending three (3) days prior to the closing; and (c) if 
there is no active public market, the value shall be the fair market value thereof as determined in 
good faith by the Board of Directors.  

(ii) Restricted Marketability Securities.  The method of valuation of 
securities subject to investment letter or other restrictions on free marketability (other than 
restrictions arising solely by virtue of a shareholder’s status as an affiliate or former affiliate) 
shall be to make an appropriate discount from the market value determined as above in (i) (a), (b) 
or (c) to reflect the approximate fair market value thereof, as determined in good faith by the 
Board of Directors and the holders of at least a majority of the voting power of all then 
outstanding shares of such Preferred Stock.   
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5. Conversion Rights.  The holders of the Series B Preferred shall have the following rights 
with respect to the conversion of the Series B Preferred into shares of Voting Common Stock 
(the “Conversion Rights” with respect to the Series B Preferred): 

(a) Optional Conversion.  Subject to and in compliance with the provisions of this 
Section 4.3B(5), any shares of Series B Preferred may, at the option of the holder, be converted 
at any time into fully-paid and nonassessable shares of Voting Common Stock.  The number of 
shares of Voting Common Stock to which a holder of Series B Preferred shall be entitled upon 
conversion shall be the product obtained by multiplying the Series B Preferred Conversion Rate 
(as defined below) then in effect with respect to such share of Series B Preferred (determined as 
provided in Section 4.3B(5)(b) below) by the number of shares of Series B Preferred being 
converted.   

(b) Series B Preferred Conversion Rate.  The conversion rate in effect at any time 
for conversion of a share of Series B Preferred (the “Series B Preferred Conversion Rate”) shall 
be the quotient obtained by dividing the Series B Original Issue Price for such share of Series B 
Preferred by the then applicable Series B Preferred Conversion Price (as defined below) for such 
share of Series B Preferred calculated as provided in Section 4.3B(5)(c) immediately below. 

(c) Series B Preferred Conversion Price.  The conversion price for a share of 
Series B Preferred shall initially be the Series B Original Issue Price for such share of Series B 
Preferred (the “Series B Preferred Conversion Price”).  Such initial Series B Preferred 
Conversion Price for such share of Series B Preferred shall be adjusted from time to time in 
accordance with this Section 4.3B(5).  All references to the Series B Preferred Conversion Price 
with respect to a share of Series B Preferred herein shall mean the Series B Preferred Conversion 
Price with respect to such share of Series B Preferred as so adjusted.  

(d) Mechanics of Conversion.  Each holder of Series B Preferred who desires to 
convert the same into shares of Voting Common Stock pursuant to this Section 4.3B(5) shall 
surrender the certificate therefor, duly endorsed, at the office of the Company or any transfer 
agent for the Series B Preferred, and shall give written notice to the Company at such office that 
such holder elects to convert the same.  Such notice shall state the number of shares of Series B 
Preferred being converted.  Thereupon, the Company shall promptly issue and deliver at such 
office to such holder a certificate or certificates for the number of shares of Voting Common 
Stock to which such holder is entitled and shall promptly pay (i) in cash or, to the extent 
sufficient funds are not then legally available therefore, in Voting Common Stock (at the Voting 
Common Stock fair market value determined in good faith by the Board of Directors as of the 
date of such conversion), any declared and unpaid dividends on the shares of Series B Preferred 
being converted and (ii) in cash (at the Voting Common Stock’s fair market value determined in 
good faith by the Board of Directors as of the date of conversion) the value of any fractional 
share of Voting Common Stock otherwise issuable to such holder of Series B Preferred.  Such 
conversion shall be deemed to have been made at the close of business on the date of such 
surrender of the certificates representing the shares of Series B Preferred to be converted, and the 
person entitled to receive the shares of Voting Common Stock issuable upon such conversion 
shall be treated for all purposes as the record holder of such shares of Voting Common Stock on 
such date. 
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(e) Adjustment for Stock Splits and Combinations.  If the Company shall at any 
time or from time to time after the date that the date the applicable share of Series B Preferred is 
issued (the “Series B Original Issue Date”) with respect to a share of Series B Preferred effect a 
subdivision of the outstanding Common Stock without a corresponding subdivision of the 
Preferred Stock, the Series B Preferred Conversion Price with respect to a share of Series B 
Preferred in effect immediately before that subdivision shall be proportionately decreased.  
Conversely, if the Company shall at any time or from time to time after the Series B Original 
Issue Date with respect to a share of Series B Preferred combine the outstanding shares of 
Common Stock into smaller number of shares without a corresponding combination of the 
Preferred Stock, the Series B Preferred Conversion Price with respect to such share of Series B 
Preferred in effect immediately before the combination shall be proportionately increased.  Any 
adjustment under this Section 4.3B(5)(e) shall become effective at the close of business on the 
date the subdivision or combination becomes effective.   

(f) Adjustment for Common Stock Dividends and Distributions.  If the Company 
at any time or from time to time after the Series B Original Issue Date with respect to a share of 
Series B Preferred makes or fixes a record date for the determination of holders of Common 
Stock entitled to receive a dividend or other distribution payable in additional shares of Common 
Stock, in each such event the Series B Preferred Conversion Price that is then in effect with 
respect to a share of Series B Preferred shall be decreased as of the time of such issuance or, in 
the event such record date fixed, as of the close of business on such record date, by multiplying 
the Series B Preferred Conversion Price then in effect with respect to a share of Series B 
Preferred by a fraction (i) the numerator of which is the total number of shares of Common Stock 
issued and outstanding immediately prior to the time of such issuance or the close of business on 
such record date, and (ii) the denominator of which is the total number of shares of Common 
Stock issued and outstanding immediately prior to the time of such issuance or the close of 
business on such record date plus the number of shares of Common Stock issuable in payment of 
such dividend or distribution; provided, however, that such record date is fixed and such 
dividend is not fully paid or if such distribution is not fully made on the date fixed therefore, the 
Series B Preferred Conversion Price with respect to a share of Series B Preferred shall be 
recomputed accordingly as of the close of business on such record date and thereafter the 
Series B Preferred Conversion Price with respect to such share of Series B Preferred shall be 
adjusted pursuant to this Section 4.3B(5)(f) to reflect the actual payment of such dividend or 
distribution. 

(g) Adjustment for Reclassification, Exchange and Substitution.  If at any time or 
from time to time after the Series B Original Issue Date with respect to a share of Series B 
Preferred, the Voting Common Stock issuable upon the conversion of the Series B Preferred is 
changed into the same or a different number of shares of any class or classes of stock, whether 
by recapitalization, reclassification or otherwise (other than an Acquisition or Asset Transfer as 
defined in Section 4.3B(4)(c) or a subdivision or combination of shares or stock dividend or a 
reorganization, merger, consolidation or sale of assets provided for elsewhere in this 
Section 4.3B(5)), in any such event each holder of Series B Preferred shall have the right 
thereafter to convert such stock into the kind and amount of stock and other securities and 
property receivable upon such recapitalization, reclassification or other change by holders of the 
maximum number of shares of Voting Common Stock into which such shares of Series B 
Preferred could have been converted immediately prior to such recapitalization, reclassification 
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or change, all subject to further adjustment as provided herein or with respect to such other 
securities or property by the terms thereof. 

(h) Reorganizations, Mergers, Consolidations or Sales of Assets.  If at any time or 
from time to time after the Series B Original Issue Date with respect to a share of Series B 
Preferred, there is a capital reorganization of the Common Stock (other than an Acquisition or 
Asset Transfer as defined in Section 4.3B(4)(c) or a recapitalization, subdivision, combination, 
reclassification, exchange or substitution of shares provided for elsewhere in this 
Section 4.3B(5)), as a part of such capital reorganization, provision shall be made so that the 
holders of the Series B Preferred shall thereafter be entitled to receive upon conversion of the 
Series B Preferred the number of shares of stock or other securities or property of the Company 
to which a holder of the number of shares of Voting Common Stock deliverable upon conversion 
would have been entitled on such capital reorganization, subject to adjustment in respect of such 
stock or securities by the terms thereof.  In any such case, appropriate adjustment shall be made 
in the application of the provisions of this Section 4.3B(5) with respect to the rights of the 
holders of Series B Preferred after the capital reorganization to the end that the provisions of this 
Section 4.3B(5) (including adjustment of the Series B Preferred Conversion Price then in effect 
with respect to a share of Series B Preferred and the number of shares issuable upon conversion 
of such share of Series B Preferred) shall be applicable after the event and be as nearly 
equivalent as practicable. 

(i) Certificate of Adjustment.  In each case of an adjustment or readjustment of the 
Series B Preferred Conversion Price with respect to a share of Series B Preferred for the number 
of shares of Voting Common Stock or other securities issuable upon conversion of such share of 
Series B Preferred, if the Series B Preferred is then convertible pursuant to this Section 4.3B(5), 
the Company, at its expense, shall compute such adjustment or readjustment in accordance with 
the provisions hereof and prepare a certificate showing such adjustment or readjustment, and 
shall mail such certificate, by first class mail, postage prepaid, to each registered holder of 
Series B Preferred at the holder’s address as shown in the Company’s books.  The certificate 
shall set forth such adjustment or readjustment, showing in detail the facts upon which such 
adjustment or readjustment is based, including a statement of (i) the Series B Preferred 
Conversion Price at the time in effect with respect to a share of Series B Preferred and (ii) the 
type and amount, if any, of other property which at the time would be received upon conversion 
of such share of Series B Preferred. 

(j) Notices of Record Date.  Upon (i) any taking by the Company of a record of the 
holders of any class of securities for the purpose of determining the holders thereof who are 
entitled to receive any dividend or other distribution, or (ii) any Acquisition (as defined in 
Section 4.3B(4)(c)) or other capital reorganization of the Company, any reclassification or 
recapitalization of the capital stock of the Company, any merger or consolidation of the 
Company with or into any other corporation, or any Asset Transfer (as defined in 
Section 4.3B(4)(c)), or any voluntary or involuntary dissolution, liquidation or winding up of the 
Company, the Company shall mail to each holder of Series B Preferred at least ten (10) days 
prior to the record date specified therein (or such shorter period approved by a majority of the 
outstanding Series B Preferred) a notice specifying (A) the date on which any such record is to 
be taken for the purpose of such dividend or distribution and a description of such dividend or 
distribution, (B) the date on which any such Acquisition, reorganization, reclassification, 
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transfer, consolidation, merger, Asset Transfer, dissolution, liquidation or winding up is expected 
to become effective, and (C) the date, if any, that is to be fixed as to when the holders of record 
of Common Stock (or other securities) shall be entitled to exchange their shares of Common 
Stock ( or other securities) for securities or other property deliverable upon such Acquisition, 
reorganization, reclassification, transfer, consolidation, merger, Asset Transfer, dissolution, 
liquidation or winding up. 

(k) Automatic Conversion. 

(i) Initial Public Offering.  Each share of Series B Preferred shall 
automatically be converted into shares of Voting Common Stock, based on the then-effective 
Series B Preferred Conversion Price with respect to such applicable share of Series B Preferred, 
immediately upon the closing of a Qualifying IPO.  

(ii) Mechanics of Automatic Conversion.  Upon the occurrence of the event 
specified in Section 4.3B(5)(k)(i) immediately above, the outstanding shares of Series B 
Preferred shall be converted automatically without any further action by the holders of such 
shares and whether or not the certificates representing such shares are surrendered to the 
Company or its transfer agent; provided, however, that the Company shall not be obligated to 
issue certificates evidencing the shares of Voting Common Stock issuable upon such conversion 
unless the certificates evidencing such shares of Series B Preferred are either delivered to the 
Company or its transfer agent as provided below, or the holder notifies the Company or its 
transfer agent that such certificates have been lost, stolen or destroyed and executes an 
agreement satisfactory to the Company to indemnify the Company from any loss incurred by it 
in connection with such certificates.  Upon the occurrence of such automatic conversion of the 
Series B Preferred, the holders of Series B Preferred shall surrender the certificates representing 
such shares at the office of the Company or any transfer agent for the Series B Preferred.  
Thereupon, there shall be issued and delivered to such holder promptly at such office and in its 
name as shown on such surrendered certificate or certificates, a certificate or certificates for the 
number of shares of Voting Common Stock into which the shares of Series B Preferred 
surrendered were convertible on the date on which such automatic conversion occurred, and any 
declared and unpaid dividends shall be paid in accordance with the provisions of 
Section 4.3B(5)(d). 

(l) Fractional Shares.  No fractional shares of Voting Common Stock shall be 
issued upon conversion of Series B Preferred.  All shares of Voting Common Stock (including 
fractions thereof) issuable upon conversion of more than one share of Series B Preferred by a 
holder thereof shall be aggregated for purposes of determining whether the conversion would 
result in the issuance of any fractional share.  If, after the aforementioned aggregation, the 
conversion would result in the issuance of any fractional share, the Company shall, in lieu of 
issuing any fractional share, pay cash equal to the product of such fraction multiplied by the 
Voting Common Stock’s fair market value (as determined in good faith by the Board of 
Directors) on the date of conversion. 

(m) Reservation of Stock Issuable Upon Conversion.  The Company shall at all 
times reserve and keep available out of its authorized but unissued shares of Voting Common 
Stock, solely for the purpose of effecting the conversion of the shares of the Series B Preferred, 
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such number of its shares of Voting Common Stock as shall from time to time be sufficient to 
effect the conversion of all outstanding shares of the Series B Preferred.  If at any time the 
number of authorized but unissued shares of Voting Common Stock shall not be sufficient to 
effect the conversion of all then outstanding shares of the Series B Preferred, the Company will 
take such corporate action as may, in the opinion of its counsel, be necessary to increase its 
authorized but unissued shares of Voting Common Stock to such number of shares as shall be 
sufficient for such purpose. 

(n) Payment of Taxes.  The Company will pay all taxes (other than taxes based upon 
income) and other governmental charges that may be imposed with respect to the issue or 
delivery of shares of Voting Common Stock upon conversion of shares of Series B Preferred, 
excluding any tax or other charge imposed in connection with any transfer involved in the issue 
and delivery of shares of Voting Common Stock in a name other than that in which the shares of 
Series B Preferred so converted were registered. 

4.4 Distributions to Shareholders 

The Board of Directors’ right to authorize and make distributions to its shareholders is 
subject to the restrictions set forth in ORS 60.181 and such other applicable legal restrictions as 
are or may hereafter become effective; provided, however, that for purposes of the determination 
to be made by the Board of Directors pursuant to ORS 60.181(3), the Board of Directors need 
not consider the amount that would be needed, if the Corporation were to be dissolved at the time 
of the distribution, to satisfy the preferential rights upon dissolution of shareholders whose 
preferential rights are superior to those receiving the distribution.   

ARTICLE 5 
REGISTERED OFFICE AND AGENT 

The name of the initial registered agent of the corporation and the address of its 
registered office are as follows: 

Business Filings Incorporated 
780 Commercial Street SE, Suite 100 

Salem, OR 97301-3465 

ARTICLE 6 
SHAREHOLDER ACTION WITHOUT A MEETING 

Any action required or permitted by the Oregon Business Corporation Act or these 
Articles of Incorporation to be taken at a shareholders’ meeting may be taken without a meeting 
if the action is taken by shareholders having not less than the minimum number of votes that 
would be necessary to take such action at a meeting at which all shareholders entitled to vote on 
the action were present and voted. 
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ARTICLE 7 
LIMITATION OF DIRECTOR LIABILITY 

7.1. Liability.  The liability of the directors to this Company or its shareholders for monetary 
damages for conduct as a director shall be limited or eliminated to the fullest extent permitted 
under applicable law, as it exists on the date of filing of these Articles of Incorporation with the 
Oregon Secretary of State or thereafter.    

7.2. Repeal.  Any repeal or modification of this Article 7 shall only be prospective and shall 
not affect the rights or protections of a director under this Article 7 in effect at the time of the 
alleged occurrence of any action or omission to act giving rise to liability. 

ARTICLE 8 
MISCELLANEOUS 

For the management of the business and for the conduct of the affairs of the Company, 
and in further definition, limitation and regulation of the powers of the Company, of its directors 
and of its shareholders or any class thereof, as the case may be, it is further provided that: 

8.1. Board of Directors.  The management of the business and the conduct of the affairs of 
the Company shall be vested in its Board of Directors.  The number of directors which shall 
constitute the whole Board of Directors shall be fixed from time to time by the Board of 
Directors in the manner provided in the Bylaws.   

8.2. Election of Directors.  The directors of the Company need not be elected by written 
ballot unless the Bylaws so provide. 

ARTICLE 9 
INCORPORATOR 

The name and address of the incorporator are: 

Katherine Cowan 
5800 NW Pinefarm Place 
Hillsboro, Oregon  97124 

ARTICLE 10 
NOTICES 

The address where the State of Oregon Corporation Division may mail notices to the 
corporation is: 

1120 NW Couch Street, Tenth Floor 
Portland, OR  97209-4128 
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The undersigned incorporator has executed these Articles of Incorporation this 21st day 
of November, 2017. 

 
 /s/ Katherine Cowan   

Katherine Cowan, Incorporator 

 

The name and telephone number of the person to contact about this filing are: 

Debra Bergstrom 
(503) 727-2016 
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BYLAWS 
OF 

FORTIOR SOLUTIONS HOLDINGS, INC.  
 

SECTION 1.  OFFICES 

The principal office of the Corporation shall be located at the principal place of business 
or such other place as the Board of Directors (the “Board”) may designate, either within or 
without the State of Oregon.  The Corporation may have such other offices, either within or 
without the State of Oregon, as the Board may designate or as the business of the Corporation 
may require from time to time. 

SECTION 2.  SHAREHOLDERS 

2.1 Annual Meeting 

The annual meeting of the shareholders shall be held on such day as shall be fixed by 
resolution of the Board as recommended by Senior Management, at the principal office of the 
Corporation or such other place as fixed by the Board, for the purpose of electing Directors and 
transacting such other business as may properly come before the meeting.  The failure to hold an 
annual meeting as fixed in accordance with this bylaw shall not affect the validity of any 
corporate action. 

2.2 Special Meetings 

The Board, the Chief Executive Officer, or if none, the President, or the Chair of the 
Board may call special meetings of the shareholders for any purpose.  The holders of not less 
than ten percent (10%) of all the outstanding shares of the Corporation entitled to vote on any 
issue may call a special meeting of the shareholders, if they date, sign and deliver to the 
Corporation’s Secretary a written demand for a special meeting describing the purpose(s) for 
which the special meeting is to be held.  If a special meeting is called by any shareholder(s) as 
provided above, the request shall be in writing, specifying the time of such meeting and the 
general nature of the business to be transacted, and shall be delivered to the Secretary personally 
or by certified mail, return receipt requested, private courier or facsimile transmission and will be 
deemed delivered when received by the Secretary.  The Secretary shall, after receiving the 
request or demand, cause notice to be promptly given to the shareholders entitled to vote, in 
accordance with the provisions of these Bylaws and the Act.  Nothing contained in this 
Section 2.2 shall be construed as limiting, fixing or affecting the time when a meeting of 
shareholders called by action of the Board or of the Chief Executive Officer, the President or the 
Chair of the Board may be held.   

2.3 Meetings by Telephone or Other Remote Communications 

Shareholders of the Corporation may, at the discretion of the Board or the Chief 
Executive Officer (or if none, the President), participate in a meeting of such shareholders by use 
of any means of telephone or other remote communication by which all persons participating 
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may simultaneously hear each other during the meeting.  Participation by such means shall be 
deemed presence in person at the meeting. 

2.4 Place of Meeting 

All meetings shall be held at the principal office of the Corporation or at such other place 
as may be designated by the Board, or by the Chief Executive Officer (or if none, the President).  
A meeting may also be held at such location as is set forth in a waiver of notice signed by all of 
the shareholders entitled to vote at the meeting. 

2.5 Notice of Meeting 

(a) The Corporation shall cause to be delivered to each shareholder entitled to notice 
of or to vote at an annual or special meeting of shareholders not less than ten (10) nor more than 
sixty (60) days before the meeting, written notice stating the date, time and place of the meeting 
and, in the case of a special meeting, the purpose(s) for which the meeting is called. 

(b) Notice to a shareholder of an annual or special shareholders meeting shall be in 
writing.  Such notice, if in comprehensible form, is effective (i) when mailed, if it is mailed 
postpaid and is correctly addressed to the shareholder’s address shown in the Corporation’s then-
current record of shareholders, (ii) when received by the shareholder, if it is delivered personally 
or by private courier, telegraph or facsimile transmission, or (iii) when electronically transmitted, 
if sent by email or other electronic transmission, to an email or other electronic address 
authorized in writing by the shareholder. 

(c) If an annual or special shareholders’ meeting is adjourned to a different date, 
time, or place, notice need not be given of the new date, time, or place if the new date, time, or 
place is announced at the meeting before adjournment, unless a new record date for the 
adjourned meeting is or must be fixed under Section 2.7(a) below or the Oregon Business 
Corporation Act. 

2.6 Waiver of Notice 

(a) Whenever any notice is required to be given to any shareholder under the 
provisions of these Bylaws, the Articles of Incorporation or the Oregon Business Corporation 
Act, a waiver thereof in writing, signed by the person or persons entitled to such notice, whether 
before or after the time stated therein, and delivered to the Corporation for inclusion in the 
minutes for filing with the corporate records, shall be deemed equivalent to the giving of such 
notice. 

(b) The attendance of a shareholder at a meeting waives objection to lack of, or defect 
in, notice of such meeting or of consideration of a particular matter at the meeting, unless the 
shareholder, at the beginning of the meeting or prior to consideration of such matter, objects to 
holding the meeting, transacting business at the meeting, or considering the matter when 
presented at the meeting. 
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2.7 Fixing of Record Date for Determining Shareholders  

(a) For the purpose of determining shareholders entitled to notice of, or to vote at, 
any meeting of shareholders or any adjournment thereof, or shareholders entitled to receive 
payment of any dividend, or in order to make a determination of shareholders for any other 
purpose, the Board may fix in advance a date as the record date for any such determination.  
Such record date shall be not more than seventy (70) days, and in case of a meeting of 
shareholders, not less than ten (10) days, prior to the date on which the particular action requiring 
such determination is to be taken.  If no record date is fixed for the determination of shareholders 
entitled to notice of or to vote at a meeting, or to receive payment of a dividend, the date on 
which the notice of meeting is mailed or on which the resolution of the Board declaring such 
dividend is adopted, as the case may be, shall be the record date for such determination.  Such 
determination shall apply to any adjournment of the meeting, provided such adjournment is not 
set for a date more than 120 days after the date fixed for the original meeting. 

(b) The record date for the determination of shareholders entitled to call a special 
shareholders meeting shall be the date the first signed shareholder written demand for such 
meeting is received by the Corporation’s Secretary. 

2.8 Shareholders List 

(a) Beginning two (2) business days after notice of a meeting of shareholders is 
given, a complete alphabetical list of the shareholders entitled to notice of such meeting shall be 
made, arranged by voting group, and within each voting group by class or series, with the 
address of and number of shares held by each shareholder.  This record shall be kept on file at 
the Corporation’s principal office or at a place identified in the meeting notice in the city where 
the meeting will be held.  On written demand, this record shall be subject to inspection by any 
shareholder at any time during normal business hours.  The Corporation’s original stock transfer 
books shall be prima facie evidence as to who are the shareholders entitled to examine such 
records or transfer books or to vote at any meeting of shareholders.  Such record shall also be 
kept open at such meeting for inspection by any shareholder.  Failure to comply with this 
Section 2.8 shall not affect the validity of any action taken at such meeting. 

(b) A shareholder may, on written demand, copy the shareholders list at such 
shareholder’s expense during regular business hours, provided that:  

 (i) Such shareholder’s demand is made in good faith and for a proper 
purpose; 

 (ii) Such shareholder has described with reasonable particularity such 
shareholder’s purpose in the written demand;  

 (iii) The shareholders list is directly connected with such shareholder’s 
purpose; and 

 (iii) Such demand is otherwise in compliance with applicable provisions of 
the Oregon Business Corporation Act. 
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2.9 Quorum 

A majority of the votes entitled to be cast on a matter at a meeting by a voting group, 
represented in person or by proxy, shall constitute a quorum of that voting group for action on 
that matter at a meeting of the shareholders.  If a quorum is not present for a matter to be acted 
upon, a majority of the shares represented at the meeting may adjourn the meeting from time to 
time without further notice.  If the necessary quorum is present or represented at a reconvened 
meeting following such an adjournment, any business may be transacted that might have been 
transacted at the meeting as originally called.  The shareholders present at a duly organized 
meeting may continue to transact business until adjournment, notwithstanding the withdrawal of 
enough shareholders to leave less than a quorum if any action taken (other than adjournment) is 
approved by at least a majority of the shareholders required to constitute a quorum.   

2.10 Manner of Acting 

(a) If a quorum exists, action on a matter (other than the election of Directors) by a 
voting group is approved if the votes cast within the voting group favoring the action exceed the 
votes cast opposing the action, unless the affirmative vote of a greater number is required by 
these Bylaws, the Articles of Incorporation or the Oregon Business Corporation Act. 

(b) If a matter is to be voted on by a single group, action on that matter is taken when 
voted upon by that voting group.  If a matter is to be voted on by two or more voting groups, 
action on that matter is taken only when voted upon by each of those voting groups counted 
separately.  Action may be taken by one voting group on a matter even though no action is taken 
by another voting group entitled to vote on such matter. 

2.11 Proxies 

A shareholder may vote by proxy executed in writing by the shareholder or by his or her 
attorney-in-fact.  Such proxy shall be effective when received by the Secretary or other officer or 
agent authorized to tabulate votes at the meeting.  A proxy shall become invalid eleven (11) 
months after the date of its execution, unless otherwise expressly provided in the proxy.  A proxy 
for a specified meeting shall entitle the holder thereof to vote at any adjournment of such 
meeting but shall not be valid after the final adjournment thereof. 

2.12 Voting of Shares 

Each outstanding share entitled to vote shall be entitled to one vote upon each matter 
submitted to a vote at a meeting of shareholders (subject to such adjustments as may be provided 
in the Corporation’s Articles of Corporation). 

2.13 Voting for Directors   

Each shareholder may vote, in person or by proxy, the number of shares owned by such 
shareholder that are entitled to vote at an election of Directors, for as many persons as there are 
Directors to be elected and for whose election such shares have a right to vote.  Unless otherwise 
provided in the Articles of Incorporation, Directors are elected by a plurality of the votes cast by 
shares entitled to vote in the election at a meeting at which a quorum is present.   
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2.14 Action by Shareholders Without a Meeting 

2.14.1 Record Date for Action by Shareholders Without a Meeting 

If not otherwise determined under these Bylaws or under the Oregon Business 
Corporation Act, the record date for determining shareholders entitled to take action without a 
meeting is the date the first shareholder signs a consent pursuant to this Section 2.14. 

2.14.2 Non-Unanimous Written Consent 

Any action which could be taken at a meeting of the shareholders may be taken without a 
meeting if a written consent setting forth the action so taken is signed by shareholders having not 
less than the minimum number of votes that would be necessary to take such action at a meeting 
at which all shareholders entitled to vote with respect to the subject matter thereof were present 
and voted and delivered to the Corporation for inclusion in the minutes or filing with the 
corporate records.  Action taken by such written consent is effective when the last such 
shareholder signs the consent, unless the consent or consents specify an earlier or later effective 
date.  If the Oregon Business Corporation Act requires that notice of proposed action be given to 
nonvoting shareholders (shareholders not entitled to vote on the proposed action) and the action 
is to be taken by written consent of the shareholders entitled to vote with respect to the subject 
matter thereof, the corporation must give such nonvoting shareholders written notice of the 
proposed action at least 10 days before the action is taken (or such shorter or longer period of 
time as may be permitted under the Oregon Business Corporation Act).  Such notice, if required, 
must be accompanied by the same material that, under the Oregon Business Corporation Act, 
would have been required to be sent to such shareholders in a notice of meeting at which the 
proposed action would have been submitted to such shareholders for action. 

2.15 Voting of Shares by Corporations 

2.15.1 Shares Held by Another Corporation 

Shares or other ownership interests standing in the name of another corporation or other 
entity may be voted by such officer, agent or proxy as the bylaws of such other corporation may 
prescribe, or, in the absence of such provision, as the Board of Directors of such corporation may 
determine; provided, however, such shares are not entitled to vote if the Corporation owns, 
directly or indirectly, a majority of the shares entitled to vote for Directors of such other 
corporation. 

2.15.2 Shares Held by the Corporation 

Authorized but unissued shares shall not be voted or counted for determining whether a 
quorum exists at any meeting or counted in determining the total number of outstanding shares at 
any given time.  Notwithstanding the foregoing, shares of its own stock held by the Corporation 
in a fiduciary capacity may be counted for purposes of determining whether a quorum exists, and 
may be voted by the Corporation. 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 134 of 451



 

BYLAWS OF FORTIOR SOLUTIONS HOLDINGS, INC. PAGE 6 
137162121.2  

2.16 Acceptance or Rejection of Shareholder Votes, Consents, Waivers and Proxy 
Appointments 

2.16.1 Documents Bearing Name of Shareholders 

If the name signed on a vote, consent, waiver or proxy appointment corresponds to the 
name of a shareholder, the Secretary or other agent authorized to tabulate votes at the meeting 
may, if acting in good faith, accept such vote, consent, waiver or proxy appointment and give it 
effect as the act of the shareholder. 

2.16.2 Documents Bearing Name of Third Parties 

If the name signed on a vote, consent, waiver or proxy appointment does not correspond 
to the name of its shareholder, the Secretary or other agent authorized to tabulate votes at the 
meeting may nevertheless, if acting in good faith, accept such vote, consent, waiver or proxy 
appointment and give it effect as the act of the shareholder if: 

(a) The shareholder is an entity and the name signed purports to be that of an officer 
or an agent of the entity; 

(b) The name signed purports to be that of an administrator, executor, guardian or 
conservator representing the shareholder and, if the Secretary or other agent requests, acceptable 
evidence of fiduciary status has been presented; 

(c) The name signed purports to be that of a receiver or trustee in bankruptcy of the 
shareholder, and, if the Secretary or other agent requests, acceptable evidence of this status has 
been presented; 

(d) The name signed purports to be that of a pledgee, beneficial owner or attorney-in-
fact of the shareholder and, if the Secretary or other agent requests, acceptable evidence of the 
signatory’s authority to sign has been presented; or 

(e) Two or more persons are the shareholder as cotenants or fiduciaries and the name 
signed purports to be the name of at least one of the co-owners and the person signing appears to 
be acting on behalf of all co-owners. 

2.16.3 Rejection of Documents 

The Secretary or other agent authorized to tabulate votes at the meeting is entitled to 
reject a vote, consent, waiver or proxy appointment if such agent, acting in good faith, has 
reasonable basis for doubt about the validity of the signature on it or about the signatory’s 
authority to sign for the shareholder. 
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SECTION 3.  BOARD OF DIRECTORS 

3.1 General Powers 

The business and affairs of the Corporation shall be managed by the Board, except as 
may be otherwise provided in these Bylaws, the Articles of Incorporation or the Oregon Business 
Corporation Act.   

3.2 Number, Tenure and Qualifications; Board Chair 

3.2.1 The Board shall consist of not less than three (3) and no more than seven (7) 
Directors, the specific number, if any, to be fixed by resolution of the Board.  The number of 
Directors may be changed from time to time by amendment to these Bylaws. However, a 
decrease in the number of Directors fixed by the Board or the shareholders, if applicable, shall 
not shorten an incumbent Director’s term.  The terms of the Directors will expire at the next 
annual shareholders meeting following their election.  Despite the expiration of a Director’s 
term, a Director will nonetheless continue to serve (a) until such Director’s successor is elected 
and, if applicable, qualifies, or (b) until there is a decrease in the number of Directors fixed by 
the Board or the shareholders, if applicable. In addition, the term of a Director who has been 
nominated for re-election by the shareholders and who is not re-elected by the shareholders 
(whether at a meeting or by shareholders consent) shall expire on the date of such meeting or the 
effective date of such shareholders consent.  Directors need not be shareholders of the 
Corporation or residents of the State of Oregon. 

3.2.2 The Chair of the Board, if one has been appointed by the Board, shall perform 
such duties as shall be assigned to him or her by the Board from time to time or prescribed by 
these Bylaws and shall preside over meetings of the Board and shareholders unless another 
person is appointed or designated by the Board or the Chair of the Board as Chair of such 
meeting.   

3.3 Annual and Regular Meetings 

An annual meeting of the Board shall be held following the annual meeting of 
shareholders, at such time and place as shall be designated by the Board, for the purpose of 
appointment of Board committee members, appointment of committee chairs, appointment of a 
lead independent director, appointment of officers, and the transaction of any other business.   

The Board, or any Board committee, may, by resolution, specify the time and place for 
holding regular meetings of the Board, or such committee, without other notice than such 
resolution. 

3.4 Special Meetings 

Special meetings of the Board, or any Board committee, may be called by or at the 
request of the Chair of the Board, or the Chief Executive Officer (or if none, the President), or 
any two (2) Directors and, in the case of any special meeting of any committee, by the Chair of 
the Board, the Chief Executive Officer (or if none, the President), the Chair of such committee, 
or any two (2) Directors.  The person or persons authorized to call special meetings may fix any 
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place either within or without the State of Oregon as the place for holding any special Board or 
committee meeting called by them. 

3.5 Meetings by Telecommunications 

Members of the Board or any Board committee may participate in a meeting of such 
Board or committee by use of any means of communication by which all persons participating 
may simultaneously hear each other during the meeting. Participation by such means shall be 
deemed presence in person at the meeting. 

3.6 Notice of Special Meetings   

Notice of a special Board or committee meeting stating the date, time and place of the 
meeting shall be given to a Director in writing or orally by telephone or in person as set forth 
below, or as otherwise permitted by the Act.  Neither the business to be transacted at, nor the 
purpose of, any special meeting need be specified in the notice of such meeting. 

3.6.1 Personal Delivery 

If delivery is by personal service, the notice shall be effective if delivered at such address 
at least two (2) days before the meeting. 

3.6.2 Delivery by Mail 

If notice is delivered by mail, the notice shall be deemed effective if deposited in the 
official government mail at least four (4) business days before the meeting properly addressed to 
a Director at his or her address shown on the records of the Corporation with postage prepaid. 

3.6.3 Oral Notice 

If notice is delivered orally, by telephone or in person, the notice shall be effective if 
personally given to a Director at least two (2) days before the meeting. 

3.6.4 Notice by Facsimile Transmission 

If notice is delivered by facsimile transmission, the notice shall be deemed effective if the 
content thereof is transmitted to a Director, at the facsimile number shown on the records of the 
Corporation, at least two (2) days before the meeting, and receipt is either confirmed by 
confirming transmission equipment or acknowledged by the receiving office or the Director. 

3.6.5 Notice by Private Courier 

If notice is delivered by private courier, the notice shall be deemed effective if delivered 
to the courier, properly addressed and prepaid, by such time that the courier guarantees delivery 
at least two (2) days before the meeting. 
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3.6.6 Notice by Email or other Electronic Transmission 

If notice is delivered by email or other electronic transmission, the notice shall be deemed 
effective if the content thereof is transmitted electronically to a Director, at the email or other 
electronic address authorized by the Director and shown on the records of the Corporation, at 
least two (2) days before the meeting. 

3.7 Waiver of Notice 

3.7.1 Written Waiver 

Whenever any notice is required to be given to any Director under the provisions of these 
Bylaws, the Articles of Incorporation or the Oregon Business Corporation Act, a waiver thereof 
in writing, executed at any time, specifying the meeting for which notice is waived, signed by the 
person or persons entitled to such notice, and filed with the minutes or corporate records, shall be 
deemed equivalent to the giving of such notice. 

3.7.2 Waiver by Attendance 

The attendance of a Director at a Board or committee meeting shall constitute a waiver of 
notice of such meeting, unless the Director, at the beginning of the meeting, or promptly upon 
such Director’s arrival, objects to holding the meeting or transacting any business at the meeting 
and does not thereafter vote for or assent to action taken at the meeting. 

3.8 Quorum 

A majority of the number of Directors fixed by or in the manner provided by these 
Bylaws shall constitute a quorum for the transaction of business at any Board meeting.  If no 
specific number of Directors has been fixed, then a quorum shall consist of a majority of the 
number of Directors in office immediately before the meeting begins. 

3.9 Manner of Acting 

The act of the majority of the Directors present at a Board or committee meeting at which 
there is a quorum shall be the act of the Board or committee, unless the vote of a greater number 
is required by these Bylaws, the Articles of Incorporation or the Oregon Business Corporation 
Act. 

3.10 Presumption of Assent 

A Director of the Corporation present at a Board or committee meeting at which action 
on any corporate matter is taken shall be deemed to have assented to the action taken unless such 
Director objects at the beginning of the meeting, or promptly upon such Director’s arrival, to 
holding the meeting or transacting business at the meeting; such Director abstains from voting, 
votes against or otherwise dissents from the taking of such action during such meeting; or such 
Director delivers a written notice of dissent or abstention to such action with the presiding officer 
of the meeting before the adjournment thereof; or such Director forwards such notice by 
registered mail to the Secretary of the Corporation immediately after the adjournment of the 
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meeting.  If a Director abstains from voting, votes against or otherwise dissents from the taking 
of an action approved at a meeting, such opposition or dissension shall be reflected in the 
minutes of such meeting if requested in writing by such Director.  A Director who voted in favor 
of such action may not thereafter dissent or abstain. 

3.11 Adjournment   

A majority of the Directors present at a meeting, whether or not constituting a quorum, 
may adjourn any Meeting to another time and place.  Notice of the time and place of holding an 
adjourned meeting need not be given, unless the meeting is adjourned for more than twenty-four 
(24) hours or is adjourned to another location, in which case notice of the time and place shall be 
given before the time of the commencement of the adjourned meeting to the Directors who were 
not present at the time of the adjournment in the manner provided in Section 3.6.   

3.12 Action by Board or Committees Without a Meeting 

Any action which could be taken at a meeting of the Board or of any Board committee 
may be taken without a meeting if a written consent setting forth the action so taken is signed by 
each Director or by each committee member.  The action shall be effective when the last 
signature is placed on the consent, unless the consent specifies an earlier or later date.  Such 
written consent, which shall have the same effect as a unanimous vote of the Directors or such 
committee, shall be inserted in the minute book as if it were the minutes of a Board or committee 
meeting. 

3.13 Resignation 

Any Director may resign at any time by delivering written notice to the Chair of the 
Board, the Board, or to the Corporation.  Such resignation shall take effect upon delivery of the 
written notice unless the notice specifies a later effective date. Unless otherwise specified 
therein, the acceptance of such resignation shall not be necessary to make it effective. Once 
delivered, a notice of resignation is irrevocable unless revocation is permitted by the Board. 

3.14 Removal   

One or more members of the Board (including the entire Board) may be removed at a 
meeting of shareholders called expressly for that purpose, provided that the notice of such 
meeting states that the purpose, or one of the purposes, of the meeting is such removal.  A 
member of the Board may be removed with or without cause, by a vote of the holders of a 
majority of the shares then entitled to vote on the election of the Director(s).  A Director may be 
removed only if the number of votes cast to remove the Director exceeds the number of votes 
cast to not remove the Director.  If a Director is elected by a voting group of shareholders, only 
the shareholders of that voting group may participate in the vote to remove such Director.   

3.15 Vacancies 

Any vacancy occurring on the Board, including a vacancy resulting from an increase in 
the number of Directors, or as a result of the shareholders failing to elect the total number of 
directors to be voted for at that meeting, may be filled (a) by the shareholders at a Special 
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Meeting of the Shareholders called to fill such vacancy, or (b) by the Board, by the affirmative 
vote of a majority of the remaining Directors even if less than a quorum of the Board, or by a 
sole remaining Director.  A Director elected to fill a vacancy shall be elected for the unexpired 
term of his or her predecessor in office; provided, however, that the term of a Director elected to 
fill a vacancy expires at the next shareholders’ meeting at which Directors are elected. A vacancy 
that will occur at a specific later date by reason of a resignation effective at such later date or 
otherwise may be filled before the vacancy occurs, but the new Director may not take office until 
the vacancy occurs.   

3.16 Minutes 

The Board shall keep minutes of its meetings and shall cause them to be recorded in 
books kept for that purpose. 

3.17 Board Committees 

3.17.1 Creation of Committees 

The Board, by resolution adopted by a majority of the number of Directors fixed by or in 
the manner provided by these Bylaws, may appoint standing or temporary committees, including 
an Executive Committee, from its own number and consisting of no less than two (2) Directors.  
The Board may invest such committee(s) with such powers as it may see fit, subject to such 
conditions as may be prescribed by the Board, these Bylaws, the Articles of Incorporation and 
the Oregon Business Corporation Act. 

3.17.2 Authority of Committees 

Each committee shall have and may exercise all of the authority of the Board to the 
extent provided in the resolution of the Board creating the committee and any subsequent 
resolutions pertaining thereto and adopted in like manner, except that no such committee shall 
have the authority to (a) authorize distributions, except as may be permitted by Section 3.17.2(g); 
(b) approve or propose to shareholders actions required by the Oregon Business Corporation Act 
to be approved by shareholders; (c) establish any committee or fill vacancies on the Board or any 
committee thereof; (d) adopt, amend or repeal these Bylaws; (e) amend the Articles of 
Incorporation; (f) approve a plan of merger not requiring shareholder approval; or (g) authorize 
or approve reacquisition of shares, except within limits prescribed by the Board. 

3.17.3 Quorum and Manner of Acting 

A majority of the number of Directors composing any committee of the Board, as 
established and fixed by resolution of the Board, shall constitute a quorum for the transaction of 
business at any meeting of such committee.  If no specific number of Directors has been fixed for 
such committee, then a quorum shall consist of a majority of the Directors who have been 
appointed as members of such committee immediately before the meeting begins. 
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3.17.4 Minutes of Meetings 

All committees so appointed shall keep regular minutes of their meetings and shall cause 
them to be recorded in books kept for that purpose. 

3.17.5 Resignation 

Any member of any committee may resign from the committee at any time by delivering 
written notice thereof to the Board, the Chair of the Board or the Corporation.  Any such 
resignation shall take effect upon delivery of the written notice unless the notice specifies a later 
effective date.  Unless otherwise specified therein, the acceptance of such resignation shall not be 
necessary to make it effective.  Once delivered, a notice of resignation is irrevocable unless 
permitted by the Board. 

3.17.6 Removal 

The Board may remove from any committee any member of such committee elected or 
appointed by the Board, but only by the affirmative vote of not less than a majority of the 
number of Directors fixed by or in the manner provided by these Bylaws. 

3.18 Fees and Compensation 

By Board resolution, Directors and committee members may be paid for their services as 
Directors and committee members in such amounts and form as specified in such resolution, 
which may include, without limitation, a fixed sum for attendance at each Board or committee 
meeting, a stated salary as Director or a committee member, stock options or other form of 
equity compensation, or a combination of the foregoing, as well as reimbursement of expenses.  
No such payment shall preclude any Director or committee member from serving the 
Corporation in any other capacity and receiving compensation therefor. 

SECTION 4.  OFFICERS 

4.1 Number 

The Officers of the Corporation shall be a President and a Secretary.  The Corporation 
also may have, at the discretion of the Board, a Chief Executive Officer, a Chief Operating 
Officer, a Chief Financial Officer, a Treasurer, a General Counsel or Chief Legal Officer, one or 
more Assistant Secretaries, one or more Assistant Treasurers, one or more Vice Presidents, and 
such other Officers as may be appointed by the Board; provided, however, that only those Vice 
Presidents who have been appointed as an Officer shall be deemed to be an Officer of the 
Corporation.  Officers shall hold office for such period, and shall have such authority and 
perform such duties, as are provided by these Bylaws or as may otherwise be provided by 
resolution of the Board.  Any two or more offices may be held by the same person.   

4.2 Appointment and Term of Office 

The Officers of the Corporation shall be appointed by the Board at the annual meeting of 
the Board or at such other time as the Board deems appropriate, in consultation with and taking 
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into consideration the recommendations of the Chief Executive Officer.  Unless an Officer dies, 
resigns, or is removed from office, he or she shall hold office until the next annual meeting of the 
Board or until his or her successor is appointed. 

4.3 Resignation 

Any Officer may resign at any time by delivering written notice to the Corporation.  Any 
such resignation shall take effect upon delivery of the written notice unless the notice specifies a 
later effective date.  Any resignation is without prejudice to the rights, if any, of the Corporation 
and the Officer under any contract to which the Officer is a party.  Unless otherwise specified 
therein, the acceptance of such resignation shall not be necessary to make it effective.  Once 
delivered, a notice of resignation is irrevocable unless revocation is permitted by the Board or by 
the Chief Executive Officer. 

4.4 Removal 

Any Officer may be removed by the Board, or by the Chief Executive Officer who shall 
promptly notify the Board.  Removal of any Officer may be with or without cause, but such 
removal shall be without prejudice to the contract rights, if any, of the Corporation and the 
person so removed.  Appointment of an Officer shall not of itself create contract rights.   

4.5 Vacancies 

A vacancy in any office because of death, resignation, removal, disqualification, creation 
of a new office or any other cause may be filled by the Board, in consultation with and taking 
into consideration the recommendation of the Chief Executive Officer, for the unexpired portion 
of the term or for a new term established by the Board.  If a resignation is made effective at a 
later date, and the Corporation accepts such future effective date, the vacancy may be filled 
before the effective date, but the successor may not take office until the effective date. 

4.6 Chief Executive Officer   

Subject to such powers, if any, as may be given by the Board or these Bylaws to other 
Officers, the Chief Executive Officer shall be the chief executive in charge of the Corporation 
and shall, subject to the Board’s authority and control, supervise and control all of the other 
Officers of the Corporation, the assets, business and affairs of the Corporation, and the overall 
direction of the business.  Such person shall have the general powers and duties of management 
usually vested in the office of the chief executive officer of a corporation and shall have such 
other powers and duties as may be prescribed by the Board or these Bylaws, including, without 
limitation, having authority to sign deeds, mortgages, bonds, contracts, or other instruments, in 
any case, except when the signing and execution thereof have been expressly delegated by the 
Board or by these Bylaws to some other Officer or agent of the Corporation, or are required by 
law to be otherwise signed or executed by some other Officer or in some other manner.  In the 
absence of the Chair of the Board, the Chief Executive Officer shall preside at all meetings of the 
shareholders and of the Board.   
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4.7 President 

Subject to such powers, if any, as may be given by the Board or these Bylaws to the 
Chief Executive Officer, if there is such an officer, the President shall be the Chief of Operations 
of the Corporation and shall, subject to the supervision and authority of the Chief Executive 
Officer and the authority and control of the Board, have general supervision, direction and 
control over the day to day business operations of the Corporation, which will include the 
general powers and duties of management usually vested in and incident to the office of 
President, and such other duties as are prescribed from time to time by the Board, by the Chief 
Executive Officer, or otherwise by these Bylaws.  In the absence of a Chief Executive Officer (or 
other Officer if so designated by the Board), the President shall be the chief executive officer of 
the Corporation and shall supervise and control all of the assets, business and affairs of the 
Corporation.  The President shall have authority to sign deeds, mortgages, bonds, contracts, or 
other instruments, except when the signing and execution thereof have been expressly delegated 
by the Board or by these Bylaws to the Chief Executive Officer or some other Officer or agent of 
the Corporation, or are required by law to be otherwise signed or executed by some other Officer 
or in some other manner.  In the event of the death of the President or his or her inability to act, 
the officer appointed by the Board as the successor to the President shall perform the duties of 
the President, except as may be limited by resolution of the Board, with all the powers of and 
subject to all the restrictions upon the President.   

4.8 Secretary 

The Secretary shall (a) prepare and keep the minutes of meetings of the shareholders and 
the Board and any committees in one or more books provided for that purpose; (b) see that all 
notices are duly given in accordance with the provisions of these Bylaws or as required by law; 
(c) be responsible for custody of the corporate records and seal of the corporation, if applicable; 
(d) keep registers of the post office address of each shareholder and Director; (e) have general 
charge of the stock transfer books of the Corporation; and (f) in general perform all duties 
incident to the office of Secretary and such other duties as from time to time may be assigned to 
him or her by the Chief Executive Officer, the President, the Board or these Bylaws.  In the 
absence of the Secretary, an Assistant Secretary may perform the duties of the Secretary. 

4.9 Chief Financial Officer / Treasurer 

The Chief Financial Officer shall, unless another person is appointed as such, be the 
Treasurer of the Company and shall keep and maintain, or cause to be kept and maintained, 
adequate and correct books and records of accounts of the properties and business transactions of 
the Corporation, including accounts of its assets, liabilities, receipts, disbursements, gains, losses, 
capital, retained earnings and shares.  The books of account shall at all reasonable times be open 
to inspection by any Director.  The Chief Financial Officer (or the Treasurer, if no Chief 
Financial Officer has been appointed) shall have charge and custody of and be responsible for all 
funds and securities of the Corporation; receive and give receipts for moneys due and payable to 
the Corporation from any source whatsoever, and deposit all such moneys in the name of the 
Corporation in banks, trust companies or other depositories selected in accordance with the 
provisions of these Bylaws; and in general perform all of the duties incident to the office of chief 
financial officer and treasurer of a corporation, and such other duties as from time to time may be 
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assigned to him or her by the Chief Executive Officer, the President, the Board or these Bylaws.  
The Chief Financial Officer (or the Treasurer, if no Chief Financial Officer has been appointed) 
shall disburse the funds of the Corporation as may be ordered by the Chief Executive Officer, the 
President, or the Board, shall render to the Chief Executive Officer, the President and the 
Directors, whenever they may request, an account of all such person’s transactions as Chief 
Financial Officer and/or Treasurer, and of the financial condition of the Corporation.  In the 
absence of the Chief Financial Officer and Treasurer, the Corporation’s Controller shall be 
charged with the above-described duties.  In the absence of a Controller, an Assistant Treasurer 
may perform the duties of the Treasurer. 

4.10 Vice President 

The Company may have one or more Vice Presidents.  A Vice President shall not be an 
Officer unless so appointed by the Board, in consultation with and taking into consideration the 
recommendation of the Chief Executive Officer.  The Chief Executive Officer also may appoint 
one or more non-officer Vice Presidents.  All Vice Presidents shall be subject to the authority 
and control of the Chief Executive Officer, the President and the Board and shall perform such 
duties as from time to time may be assigned by the Chief Executive Officer, the President or by 
the Board.   

4.11 Compensation 

The compensation of the Chief Executive Officer shall be fixed from time to time by the 
Board, and the compensation of all other Officers shall be fixed from time to time by the Chief 
Executive Officer or by any person or persons to whom the Board or the Chief Executive Officer 
has delegated such authority.  No Officer shall be prevented from receiving such compensation 
by reason of the fact that he or she is also a Director of the Corporation. 

SECTION 5.  CONTRACTS, LOANS, CHECKS AND DEPOSITS 

5.1 Contracts 

In addition to the authority granted in Section 4 above, the Board may authorize any 
Officer or Officers, or agent or agents, to enter into any contract or execute and deliver any 
instrument in the name of and on behalf of the Corporation.  Such authority may be general or 
confined to specific instances. 

5.2 Loans to the Corporation 

No loans shall be contracted on behalf of the Corporation and no evidences of 
indebtedness shall be issued in its name, in any case, outside of the ordinary course of business, 
unless authorized by a resolution of the Board.  Such authority may be general or confined to 
specific instances. 

5.3 Loans to Directors 

The Corporation shall not lend money to or guarantee the obligation of a Director unless 
(a) the particular loan or guarantee is approved by a majority of the votes represented by the 
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outstanding voting shares of all classes, voting as a single voting group, excluding the votes of 
the shares owned by or voted under the control of the benefited Director; or (b) the Board 
determines that the loan or guarantee benefits the Corporation and either approves the specific 
loan or guarantee or a general plan authorizing the loans and guarantees, in any case, subject to 
applicable law.  The fact that a loan or guarantee is made in violation of this provision shall not 
affect the borrower’s liability on the loan.     

5.4 Checks, Drafts and Other Orders for Payment of Money 

All checks, drafts or other orders for the payment of money issued in the name of the 
Corporation shall be signed by the Chief Executive Officer, the President, the Chief Financial 
Officer, the Treasurer, the Controller or such other Officer or Officers, or agent or agents, of the 
Corporation and in such manner as is set forth in the corporate policy for such matters, or as may 
otherwise from time to time be determined by resolution of the Board, or by authorization of the 
Chief Executive Officer, the President, the Chief Financial Officer or the Treasurer. 

5.5 Deposits 

All funds of the Corporation not otherwise employed shall be deposited from time to time 
to the credit of the Corporation in such banks, trust companies or other depositories as the Board, 
or as the Chief Executive Officer or the President, in either case, with the Chief Financial Officer 
or Treasurer, may select. 

SECTION 6.  CERTIFICATES FOR SHARES AND THEIR TRANSFER 

6.1 Issuance of Shares 

No shares of the Corporation shall be issued unless authorized by the Board, which 
authorization shall include the maximum number of shares to be issued and the consideration to 
be received for each share.  Before the Corporation issues shares, the Board shall determine that 
the consideration received or to be received for such shares is adequate.  Such determination by 
the Board shall be conclusive insofar as the adequacy of consideration for the issuance of shares 
relates to whether the shares are validly issued, fully paid and nonassessable.   

6.2 Escrow for Shares 

The Board may authorize the placement in escrow of shares issued for a contract for 
future services or benefits or a promissory note, or may authorize other arrangements to restrict 
the transfer of shares, and may authorize the crediting of distributions in respect of such shares 
against their purchase price, until the services are performed, the note is paid or the benefits 
received.  If the services are not performed, the note is not paid, or the benefits are not received, 
the Board may cancel, in whole or in part, such shares placed in escrow or restricted and such 
distributions credited. 

6.3 Certificates for Shares 

Certificates representing shares of the Corporation shall be in such form as shall be 
determined by the Board.  Such certificates shall be signed by any two of the following Officers:  
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the Chief Executive Officer, the President, the Chief Financial Officer, the Treasurer and/or the 
Secretary.  Any or all of the signatures on a certificate may be facsimiles if the certificate is 
manually signed on behalf of a transfer agent or a registrar other than the Corporation itself or an 
employee of the Corporation.  All certificates shall be consecutively numbered or otherwise 
identified. 

6.4 Stock Records 

The stock transfer books shall be kept at the principal place of business of the 
Corporation or at the office of the Corporation’s transfer agent or registrar.  The name and 
address of each person to whom certificates for shares are issued, together with the class and 
number of shares represented by each such certificate and the date of issue thereof, shall be 
entered on the stock transfer books of the Corporation.  The person in whose name shares stand 
on the books of the Corporation shall be deemed by the Corporation to be the owner thereof for 
all purposes. 

6.5 Restriction on Transfer 

6.5.1 Securities Laws 

Except to the extent that the Corporation has received an opinion of counsel acceptable to 
the Corporation that transfer restrictions are not required under applicable securities laws, or has 
otherwise satisfied itself that such transfer restrictions are not required, all certificates 
representing shares of the Corporation shall bear conspicuously on the front or back of the 
certificate a legend or legends describing the restriction or restrictions. 

6.5.2 Other Restrictions 

In addition, the front or back of all certificates shall include conspicuous written notice of 
any further restrictions which may be imposed on the transferability of such shares. 

6.6 Transfer of Shares 

Transfer of shares of the Corporation shall be made only on the stock transfer books of 
the Corporation pursuant to authorization or document of transfer made by the holder of record 
thereof or by his or her legal representative, who shall furnish proper evidence of authority to 
transfer, or by his or her attorney-in-fact authorized by power of attorney duly executed and filed 
with the Secretary of the Corporation.  All certificates surrendered to the Corporation for transfer 
shall be cancelled and one or more new certificates shall thereafter be issued for a like number of 
shares. 

6.7 Lost or Destroyed Certificates 

In the case of a lost, destroyed or mutilated certificate, a new certificate may be issued 
therefore upon such terms and indemnity to the Corporation as the Board may prescribe. 
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6.8 Transfer Agent and Registrar 

The Board may from time to time appoint one or more Transfer Agents and one or more 
Registrars for the shares of the Corporation, with such powers and duties as the Board shall 
determine by resolution. 

6.9 Officer Ceasing to Act 

In case any Officer who has signed or whose facsimile signature has been placed upon a 
stock certificate shall have ceased to be such Officer before such certificate is issued, it may be 
issued by the Corporation with the same effect as if the signer were such Officer at the date of its 
issuance. 

6.10 Fractional Shares 

The Corporation shall not issue certificates for fractional shares. 

SECTION 7.  BOOKS AND RECORDS 

The Corporation shall keep correct and complete books and records of account, stock 
transfer books, minutes of the proceedings of its shareholders and Board and such other records 
as may be necessary.   

SECTION 8.  FISCAL YEAR 

The fiscal year of the Corporation shall be the calendar year, provided that if a different 
fiscal year is at any time selected for purposes of federal income taxes, the fiscal year shall be the 
year so selected. 

SECTION 9.  SEAL 

The seal of the Corporation, if any, shall consist of the name of the Corporation and the 
state of its incorporation. 

SECTION 10. INDEMNIFICATION 

10.1 Directors and Officers 

The Corporation shall indemnify its Directors and Officers to the fullest extent permitted 
by law.   

10.2 Employees and Other Agents 

The Corporation shall have the power to indemnify its employees and other agents to the 
fullest extent permitted by law.   
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10.3 No Presumption of Bad Faith 

The termination of any proceeding by judgment, order, settlement, conviction or upon a 
plea of nolo contendere or its equivalent shall not, of itself, create a presumption that the person 
did not act in good faith and in a manner which the person reasonably believed to be in or not 
opposed to the best interests of this Corporation, or, with respect to any criminal proceeding, that 
the person had reasonable cause to believe that the conduct was unlawful. 

10.4 Advances of Expenses 

The expenses incurred by a Director or Officer in any proceeding shall be paid by the 
Corporation in advance at the written request of the Director or Officer, if the Director or 
Officer: 

(a) Furnishes the Corporation a written affirmation of such person’s good faith belief 
that such person is entitled to be indemnified by the Corporation; and 

(b) Furnishes the Corporation a written undertaking to repay such advance to the 
extent that it is ultimately determined by a court that such person is not entitled to be indemnified 
by the Corporation.  Such advances shall be made without regard to the person’s ability to repay 
such expenses and without regard to the person’s ultimate entitlement to indemnification under 
this Section 9 or otherwise. 

10.5 Enforcement 

Without the necessity of entering into an express contract, all rights to indemnification 
and advances under this Section 9 shall be deemed to be contractual rights and be effective to the 
same extent and as if provided for in a contract between the Corporation and the Director or 
Officer who serves in such capacity at any time while this Section 9 and any other applicable 
law, if any, are in effect.  Any right to indemnification or advances granted by this Section 9 to a 
Director or Officer shall be enforceable by or on behalf of the person holding such right in any 
court of competent jurisdiction if (a) the claim for indemnification or advances is denied, in 
whole or in part, or (b) no disposition of such claim is made within ninety (90) days of request 
thereof.  The claimant in such enforcement action, if successful in whole or in part, shall be 
entitled to be also paid the expense of prosecuting the claim.  It shall be a defense to any such 
action (other than an action brought to enforce a claim for expenses incurred in connection with 
any proceeding in advance of its final disposition when the required affirmation and undertaking 
have been tendered to the Corporation) that the claimant has not met the standards of conduct 
which makes it permissible under the law for the Corporation to indemnify the claimant, but the 
burden of proving such defense shall be on the Corporation.  Neither the failure of the 
Corporation (including its Board of Directors, independent legal counsel or its shareholders) to 
have made a determination prior to the commencement of such action that indemnification of the 
claimant is proper in the circumstances because the claimant has met the applicable standard of 
conduct, nor an actual determination by the Corporation (including its Board of Directors, 
independent legal counsel or its shareholders) that the claimant has not met such applicable 
standard of conduct, shall be a defense to the action or create a presumption that the claimant has 
not met the applicable standard of conduct. 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 148 of 451



 

BYLAWS OF FORTIOR SOLUTIONS HOLDINGS, INC. PAGE 20 
137162121.2  

10.6 Nonexclusivity of Rights 

The rights conferred on any person by this Section 9 shall not be exclusive of any other 
right which such person may have or hereafter acquire under any statute, provision of articles of 
incorporation, bylaws, agreement, vote of shareholders or disinterested Directors or otherwise, 
both as to action in the person’s official capacity and as to action in another capacity while 
holding office.  The Corporation is specifically authorized to enter into individual contracts with 
any or all of its Directors, Officers, employees or agents respecting indemnification and 
advances to the fullest extent permitted by law. 

10.7 Survival of Rights 

The rights conferred on any person by this Section 9 shall continue as to a person who 
has ceased to be a Director, Officer, employee or other agent and shall inure to the benefit of the 
heirs, executors and administrators of such a person. 

10.8 Insurance 

To the fullest extent permitted by law, the Corporation, upon approval by the Board of 
Directors, may purchase insurance on behalf of any person required or permitted to be 
indemnified pursuant to this Section 9. 

10.9 Amendments to Law 

For purposes of this Section 9, the meaning of “law” within the phrase “to the fullest 
extent permitted by law” shall mean the Oregon Business Corporation Act, as the same exists on 
the date hereof or as it may be amended; provided, however, that in the case of any such 
amendment, such amendment shall apply only to the extent that it permits the Corporation to 
provide broader indemnification rights than the Act permitted the Corporation to provide prior to 
such amendment. 

10.10 Savings Clause 

If this Section 9 or any portion hereof shall be invalidated on any ground by any court of 
competent jurisdiction, the Corporation shall indemnify each Director, Officer or other agent to 
the fullest extent permitted by any applicable portion of this Section 9that shall not have been 
invalidated, or by any other applicable law. 

10.11 Certain Definitions 

For the purposes of this Section, the following definitions shall apply: 

(a) The term “proceeding” shall be broadly construed and shall include, without 
limitation, the investigation, preparation, prosecution, defense, settlement and appeal of any 
threatened, pending or completed action, suit or proceeding, whether brought in the right of the 
Corporation or otherwise and whether civil, criminal, administrative or investigative, in which 
the Director or Officer may be or may have been involved as a party or otherwise by reason of 
the fact that the Director or Officer is or was a Director or Officer of the Corporation or is or was 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 149 of 451



 

BYLAWS OF FORTIOR SOLUTIONS HOLDINGS, INC. PAGE 21 
137162121.2  

serving at the request of the Corporation as a Director, Officer, employee or agent of another 
corporation, partnership, joint venture, trust or other enterprise. 

(b) The term “expenses” shall be broadly construed and shall include, without 
limitation, all costs, charges and expenses (including fees and disbursements of attorneys, 
accountants and other experts) actually and reasonably incurred by a Director or Officer in 
connection with any proceeding, all expenses of investigations, judicial or administrative 
proceedings or appeals, and any expenses of establishing a right to indemnification under these 
Bylaws, but shall not include amounts paid in settlement, judgments or fines. 

(c) “Corporation” shall mean Fortior Solutions Holdings, Inc. and any successor 
thereof.  Such term shall also include, in addition to the resulting or surviving corporation or 
other entity, any constituent corporation or other entity (including any constituent of a 
constituent) absorbed in a consolidation or merger which, if its separate existence had continued, 
would have had power and authority to indemnify its directors, officers, employees or agents, so 
that any person who is or was a director, officer, employee or agent of such constituent 
corporation or other entity, or is or was serving at the request of such constituent corporation or 
other entity as a director, officer, employee or agent of another corporation, partnership, joint 
venture, trust or other enterprise, shall stand in the same position under the provisions of this 
Section 9 with respect to the resulting or surviving corporation or other entity as the person 
would have with respect to such constituent corporation or other entity if its separate existence 
had continued. 

(d) Reference to a “Director,” “Officer,” “employee” or “agent” of the Corporation 
shall include, without limitation, situations where such person is serving at the request of the 
Corporation as a Director, Officer, employee, trustee or agent of another corporation, 
partnership, joint venture, trust or other enterprise. 

(e) References to “other enterprises” shall include employee benefit plans.  
References to “fines” shall include any excise taxes assessed on a person with respect to any 
employee benefit plan.  References to “serving at the request of the Corporation” shall include 
any service as a Director, Officer, employee or agent of the Corporation which imposes duties 
on, or involves services by, such Director, Officer, employee or agent with respect to an 
employee benefit plan, its participants, or beneficiaries.  A person who acted in good faith and in 
a manner the person reasonably believed to be in the interest of the participants and beneficiaries 
of an employee benefit plan shall be deemed to have acted in a manner “not opposed to the best 
interests of the Corporation” as referred to in this Section 9. 

SECTION 11.  AMENDMENTS 

These Bylaws may be altered, amended or repealed and new Bylaws may be adopted by 
the Board or by the shareholders; provided, however, that the shareholders, in amending or 
repealing any particular Bylaw, may provide expressly that the Board may not amend or repeal 
that Bylaw.  
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SECTION 12.  EMERGENCY BYLAWS 

The Board may adopt bylaws which shall be effective only in an emergency as defined in 
the Oregon Business Corporation Act.  Any such emergency bylaws must be adopted in 
accordance with applicable provisions of the Oregon Business Corporation Act.  

The foregoing Bylaws were adopted by the Board of Directors of the Corporation on 
November 22, 2017, and were ratified and approved by the sole shareholder of the Corporation 
on November 22, 2017.   

 

 /s/ Katherine Cowan    
 Katherine Cowan, Secretary 
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FSIHC, LLC 

AMENDED AND RESTATED  

OPERATING AGREEMENT 

 

EFFECTIVE 

_____________, 2017 

 

THE UNITS REPRESENTED BY THIS OPERATING AGREEMENT HAVE NOT BEEN 
REGISTERED WITH THE SECURITIES AND EXCHANGE COMMISSION UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED, OR UNDER THE OREGON SECURITIES 
LAW, AS AMENDED, OR SIMILAR LAWS OR ACTS OF OTHER STATES IN RELIANCE 
UPON EXEMPTIONS UNDER THOSE ACTS.  THE SALE OR OTHER DISPOSITION OF 
THE UNITS IS RESTRICTED AS STATED IN THIS OPERATING AGREEMENT, AND IN 
ALL EVENTS IS PROHIBITED UNLESS THE COMPANY RECEIVES AN OPINION OF 
COUNSEL SATISFACTORY TO IT AND ITS COUNSEL THAT SUCH SALE OR OTHER 
DISPOSITION CAN BE MADE WITHOUT REGISTRATION UNDER THE SECURITIES 
ACT OF 1933, AS AMENDED, AND ANY APPLICABLE STATE SECURITIES ACTS AND 
LAWS.  BY THE EXECUTION OF THIS AGREEMENT AND THE ACQUISITION OF THE 
UNITS REPRESENTED HEREBY, THE MEMBER REPRESENTS, INTER ALIA, THAT IT 
IS ACQUIRING ITS UNITS FOR INVESTMENT AND WITHOUT A VIEW TO 
DISTRIBUTION AND THAT IT WILL NOT SELL OR OTHERWISE DISPOSE OF ITS 
UNITS WITHOUT REGISTRATION OR OTHER COMPLIANCE WITH THE AFORESAID 
ACTS AND THE RULES AND REGULATIONS ISSUED THEREUNDER. 

THE UNITS REPRESENTED BY THIS OPERATING AGREEMENT ARE ALSO SUBJECT 
TO ADDITIONAL RESTRICTIONS ON TRANSFER SPECIFIED IN THIS AGREEMENT 
AND, IF APPLICABLE, A CLASS P AWARD GRANT AGREEMENT, AND THE 
COMPANY RESERVES THE RIGHT TO REFUSE THE TRANSFER OF SUCH UNITS 
UNTIL SUCH RESTRICTIONS HAVE BEEN SATISFIED WITH RESPECT TO ANY 
TRANSFER.  A COPY OF SUCH RESTRICTIONS SHALL BE FURNISHED BY THE 
COMPANY TO THE HOLDER HEREOF UPON WRITTEN REQUEST AND WITHOUT 
CHARGE. 
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AMENDED AND RESTATED  
OPERATING AGREEMENT 

OF 
FSIHC, LLC 

THIS AMENDED AND RESTATED OPERATING AGREEMENT (this “Agreement”) 
of FSIHC, LLC, an Oregon limited liability company (the “Company”) dated as of 
____________, 2017 (the “Effective Date”) by and among the parties listed on Exhibit A hereto 
(each a “Member” and, collectively, the “Members”), and those other persons who become 
Members of the Company from time to time, as hereinafter provided. 

RECITALS 

A. The Company was originally organized on November 29, 2017, pursuant to the 
filing of the Articles of Organization for the Company (the “Articles”) with the Office of the 
Secretary of State of the State of Oregon. 

B. At the time of such organization, the Company was a wholly owned subsidiary of 
FS-IS, LLC, an Oregon limited liability company (“FS-IS”), which was a wholly owned 
subsidiary of SureID, Inc. an Oregon corporation, also known as Fortior Solutions (“Fortior 
Solutions”). 

C. In connection with a reorganization of Fortior Solutions and its subsidiaries, on 
__________, 2017, FS Merger Sub, Inc., an Oregon corporation, was merged with and into 
Fortior Solutions, and all of the shareholders of Fortior Solutions were issued shares of stock of 
Advance Science Technologies, Inc., an Oregon corporation (“AST”), in exchange for their 
shares of stock in Fortior Solutions, such that after the merger Fortior Solutions’ shareholders 
were deemed to have received all of the outstanding stock of AST and Fortior Solutions became 
a wholly owned subsidiary of AST. 

D. Immediately following such merger, Fortior Solutions was converted from an 
Oregon corporation into an Oregon limited liability company, pursuant to the filing of Articles of 
Conversion with the Office of the Secretary of State of the State of Oregon (the “Conversion”). 

E. Immediately following the Conversion, AST transferred all of the membership 
interests in Fortior Solutions to FS-IS which in turn transferred such membership interests to the 
Company, which was a wholly owned subsidiary of FS-IS, such that Fortior Solutions became a 
wholly owned subsidiary of the Company, which was, in turn, a wholly owned subsidiary of 
FS-IS. 

F. Immediately following such transfer, FS-IS transferred 75% of its membership 
interests in the Company to Fortior Solutions Holdings, Inc., an Oregon corporation (“FS 
Holdings”), immediately after which FS-IS merged into AST, such that the Company was 
owned 25% by AST and 75% by FS Holdings.   
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G. Immediately following such transfer, FS-IS transferred 7,500,000 Class A 
Membership Units in the Company to FS Holdings transferred 2,500,000 Class B Membership 
Units to AST, and  up to 1,153,690 Class P Incentive Units were reserved for issuance by the 
Company to management and other key employees of Fortior Solutions. 

H. Immediately following that transfer and merger, the shares of stock in AST 
deemed to have been held by the original shareholders of Fortior Solutions were cancelled and 
exchanged on a one-for-one basis for an equivalent number and type of shares of FS Holdings, 
and Fortior Solutions’ senior secured lender (the “Senior Lender”) was issued shares in AST in 
exchange for its agreement to cancel certain indebtedness in Fortior Solutions and penny 
warrants it held in AST, such that after such transactions, one of the Company’s members, FS 
Holdings, was owned 100% by the prior shareholders of Fortior Solutions, and another of the 
Company’s members, AST, was owned 100% by the Senior Lender. 

I. FS-IS entered into an Operating Agreement with respect to the Company as of 
November 29, 2017 (the “Prior Agreement”), and the parties hereto desire to amend and restate 
the Prior Agreement and to govern the business and affairs of the Company commencing as of 
the date hereof and to constitute the “operating agreement” of the Company within the meaning 
of the Act (as defined below) commencing as of the date hereof. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual agreements contained herein, and 
for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto agree as follows: 

ARTICLE I 
DEFINITIONS 

1.1 Definitions 

As used in this Agreement, the following terms have the following meanings: 

“Act” means the Oregon Limited Liability Company Act (ORS Ch. 63), and any 
successor statute, as amended from time to time. 

“Action” has the meaning given that term in Section 6.8(c). 

“Adjusted Taxable Income” has the meaning given to that term is Section 5.5(c). 

“Affiliate” means with respect to any Person, any Person that, directly or indirectly, 
controls, is controlled by, or is under a common control with, such Person.  The term “control” 
(including the terms “controlled by” and “under common control with”) as used in this definition 
means the possession, directly or indirectly, of the power to direct or cause the direction of 
management and policies of a Person, whether through the ownership of voting securities, by 
contract or otherwise.   
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“Affiliate Agreement” means any Contract (or series of related Contracts) between (A) 
the Company or any of its Subsidiaries, on the one hand, and (B) any Member, Manager, 
Affiliate of the Company or any of their respective family members (within the second degree of 
consanguinity), if applicable, or Related Entity (in each case, other than the Company or any of 
its Subsidiaries), on the other hand. 

“Agreement” has the meaning given that term in the introductory paragraph, as amended 
from time to time. 

“Annual Budget” has the meaning given that term in Section 13.1(a)(ii). 

“Anti-Bribery Laws” means, collectively, the U.S. Foreign Corrupt Practices Act of 
1977, the U.K. Bribery Act, or any other applicable anti-corruption or anti-bribery laws. 

“Appraiser” means an independent nationally recognized investment banking firm 
mutually agreeable to the Class B Majority in Interest and the Company. If the Class B Majority 
in Interest and the Company cannot agree on an Appraiser within fifteen (15) days after the 
applicable Valuation Request, then, the Company, on the one hand, and the Class B Majority in 
Interest, on the other hand, shall each select an Appraiser within fifteen (15) days of the 
applicable Valuation Request. Each such Appraiser shall then independently determine the 
applicable Fair Market Value within thirty (30) days after the applicable Valuation Request (or if 
the Class B Majority in Interest or the Company fails to timely select an Appraiser as 
contemplated in the immediately preceding sentence, the Appraiser timely selected by the 
Company or the Class B Majority in Interest, as applicable, shall make such determination). 
Other than with respect to Publicly Traded Securities, the prevailing market prices for any 
security or property will not be dispositive of the Fair Market Value thereof. If each of the Class 
B Majority in Interest and the Company timely selects an Appraiser and (i) the difference 
between the determinations of Fair Market Value by the Appraisers is less than twenty percent 
(20%), then the average of such determinations shall be the conclusive and binding 
determination of the applicable Fair Market Value or (ii) the difference between the 
determinations of Fair Market Value by the Appraisers is equal to or more than twenty percent 
(20%), then the Appraisers shall jointly select one independent Appraiser to determine the Fair 
Market Value, and the selection of the new Appraiser and its determination of Fair Market Value 
shall be made within sixty (60) days after the applicable Valuation Request. Any and all fees, 
costs and other expenses of the Appraiser(s) shall be borne by the Company. The determination 
of the Fair Market Value pursuant to this definition and the definition of Fair Market Value shall 
be conclusive and binding on all applicable parties. 

“Articles” has the meaning given that term in the recitals. 

“AST” has the meaning given that term in the recitals. 

“Average Market Value” means the volume weighted average price of the security in 
question for the fifteen (15) trading days immediately preceding the date of determination (or, if 
the security in question is not traded on an exchange, the last reported sale price on any system 
of automated dissemination of quotations of securities prices). 
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“Board of Managers” means the Board of Managers appointed to manage and operate 
the Company pursuant to Article VI. 

“Business Day” means any day other than a Saturday or a Sunday or a day on which 
commercial banking institutions in New York are authorized or obligated by Law or executive 
order to be closed. Any reference to “days” (unless Business Days are specified) shall mean 
calendar days. 

“CapEx Budget” has the meaning given that term in Section 13.1(a)(ii). 

“Capital Account” means the capital account maintained for each Member pursuant to 
the terms of Section 4.3. 

“Capital Contribution” means, with respect to any Member, the amount of money and 
the initial Gross Asset Value of any property (other than money) contributed or deemed 
contributed to the Company by such Member. 

“Certificate” has the meaning given that term in Section 2.1. 

“Class” means a particular class of Units having such rights, preferences and obligations 
as set forth in this Agreement or amendment or addendum thereto. 

“Class A Majority in Interest” means Class A Members whose Percentage Interests 
aggregate to greater than fifty percent (50%) of the Percentage Interests of all Class A Members, 
voting as one class. 

“Class A Member” means a Member holding Class A Units. 

“Class B Majority in Interest” means Class B Members whose Percentage Interests 
aggregate to greater than fifty percent (50%) of the Percentage Interests of all Class B Members, 
voting as one class. 

“Class B Member” means a Member holding Class B Units. 

“Class B Observer” has the meaning given that term in Section 6.2.3. 

“Class P Award” has the meaning given that term in Section 12.1. 

“Class P Award Grant Agreement” has the meaning given that term in Section 12.2. 

“Class P Incentive Unit” means any Unit that, at the time such Unit is issued, is 
designated as a Class P Incentive Unit by the Board of Managers.  Class P Incentive Units may 
be issued subject to certain vesting restrictions as provided in separate Class P Award Grant 
Agreements between the Company and the Member being issued such Class P Incentive Unit.  
The terms and provisions of any Class P Award Grant Agreement shall be determined by the 
Board of Managers in its discretion and may include provisions providing for the forfeiture and 
potential repurchase of the Class P Incentive Unit.  The precise terms of any Class P Award 
Grant Agreement may differ from Member to Member.  Holders of Class P Incentive Units shall 
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be entitled to distributions in accordance with the provisions of Section 5.4(b).  Except as 
expressly required under applicable Law, the Class P Incentive Unit shall be non-voting and 
shall not entitle the holder thereof to vote, in respect thereof, with respect to any matters. The 
parties hereto intend that the issuance of Class P Incentive Unit that is designated as a profits 
interest on Exhibit A shall constitute the nontaxable issuance of a Profits Interest.  The Company 
shall only be entitled to issue whole Class P Incentive Units (not any fractions thereof).    

“Class P Majority in Interest” means, to the extent Class P Members have any voting 
rights, Class P Members whose Percentage Interests in Vested Class P Incentive Units aggregate 
to greater than fifty percent (50%) of the Percentage Interests of the Vested Class P Incentive 
Units held by all Class P Members, voting as one class. 

“Class P Member” means a Member holding Class P Incentive Units. 

“Code” means the Internal Revenue Code of 1986 and any successor statute, as amended 
from time to time. 

“Combined Effective Marginal Tax Rate” has the meaning given that term in Section 
5.5(c). 

“Company” has the meaning given that term in the introductory paragraph. 

“Company Group” means the Company and its Affiliates. 

“Confidential Information” means all confidential or proprietary information 
concerning the Company and/or any of its Subsidiaries (irrespective of the form of 
communication) obtained by or on behalf of a Member from the Company or any of its 
Subsidiaries or Affiliates or any of their respective representatives, other than information which 
(a) was or becomes generally available to the public other than as a result of a breach of this 
Agreement by such Member, (b) was or becomes available to such Member on a non-
confidential basis prior to disclosure to the Member by the Company, its Subsidiaries or any of 
their respective representatives, (c) was or becomes lawfully available to the Member on a non-
confidential basis from sources other than the Company its Subsidiaries or any of their respective 
representatives, provided, that, such Member does not know that such sources are prohibited by 
contractual, legal or fiduciary obligation from transmitting the information, or (d) is 
independently developed by such Member without the use of or reference to any such 
information received under this Agreement. 

“Continuous Service” means that the provision of services to the Company or an 
affiliates in the capacity of employee, manager, officer, director or consultant is not interrupted 
or terminated.  In jurisdictions requiring notice in advance of an effective termination as an 
employee, manager, officer, director or consultant, Continuous Service shall be deemed 
terminated upon the actual cessation of providing services to the Company or a Related Entity 
notwithstanding any required notice period that must be fulfilled before a termination as an 
employee, manager, officer, director or consultant can be effective under applicable Laws.  A 
Member’s Continuous Service shall be deemed to have terminated either upon an actual 
termination of Continuous Service or upon the entity for which the Member provides services 
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ceasing to be an affiliate.  Continuous Service shall not be considered interrupted in the case of 
(a) any approved leave of absence, (b) transfers among the Company, any affiliates, or any 
successor to the Company or any affiliates, in the capacity of employee, manager, officer, 
director or consultant, or (c) any change in status as long as the individual remains in the service 
of the Company or any affiliates in the capacity of employee, manager, officer, director or 
consultant.  An approved leave of absence shall include medical leave, military leave, or any 
other authorized personal leave.  

“Contract” means, with respect to any Person, any contract, agreement, consulting 
arrangement, lease and sublease (including any lease and sublease of real property), license, 
commitment, sale and purchase order and other undertaking of any kind, whether written or oral, 
to which such Person is a party, under which such Person is otherwise entitled to benefits or by 
which such Person otherwise is bound. 

“Covered Person” means each of the Managers, Members, and the Tax Matters Partner. 

“Credit Agreement” means that certain Amended and Restated Credit and Guaranty 
Agreement, dated as of the date hereof, as the same may be amended, restated, amended and 
restated, supplemented or otherwise modified from time to time, by and among the Company, 
certain of its Subsidiaries and Affiliates party thereto from time to time, the Lenders from time to 
time party thereto, and Goldman Sachs Specialty Lending Group, L.P., as administrative agent, 
collateral agent and lead arranger. 

“Effective Date” has the meaning given that term in the introductory paragraph. 

“Equity Incentive Plan” means the Company’s 2017 Equity Incentive Plan. 

“Existing Units” has the meaning given that term in Section 13.8. 

“Fair Market Value” means (a) as to securities regularly traded on a national securities 
exchange or some other nationally-recognized market quotation system (“Publicly Traded 
Securities”), the Average Market Value, and (b) as to all securities or other property other than 
Publicly Traded Securities, the fair market value of such securities or property as mutually and 
reasonably agreed upon by the Company and the Class B Majority in Interest, assuming such 
securities or property is to be sold in an arm’s length transaction between a willing seller and a 
willing buyer as a going concern, without any Impairment Deductions (but, for the avoidance of 
doubt, taking into account any liquidation preference, redemption or similar right, to the extent 
applicable to the valuation in question), at the time of the transaction requiring the applicable 
determination of Fair Market Value (each such transaction, a “Valuation Event”). If the 
Company and the Class B Majority in Interest are unable to agree on any calculation of Fair 
Market Value in accordance with the foregoing provisions within fifteen (15) days after the 
occurrence of any Valuation Event, then, upon the written request of either the Class B Majority 
in Interest or the Company delivered at any time thereafter (the “Valuation Request”), the Fair 
Market Value of such securities and/or other property will be determined by the Appraiser in 
accordance with this definition and the definition of Appraiser. 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 159 of 451



7 
US 5324571v.12 
137556697.6  

“Fiscal Year” means the fiscal year of the Company, which shall end on December 31 of 
each calendar year unless, for U.S. federal income tax purposes, another fiscal year is required or 
the Board of Managers, with the approval of the Class B Majority in Interest pursuant to Section 
6.6(f), designates another fiscal year. Unless otherwise determined by the Board of Managers 
with the approval of the Class B Majority in Interest, the Company shall have the same fiscal 
year for U.S. federal income tax purposes and for accounting purposes. 

“FS-IS” has the meaning given that term in the recitals. 

“GAAP” accounting terms have the meanings given to them by generally accepted 
accounting principles in the United States. 

“Goldman Group” means Goldman Sachs & Co. LLC and its Affiliates. For the 
avoidance of doubt, the Company and its Subsidiaries are not members of the Goldman Group.  

“Governmental Authority” has the meaning given that term in Section 13.1(a)(vi). 

“Gross Asset Value” means, with respect to any Company asset, the asset’s adjusted 
basis for federal income tax purposes, except as follows: 

(a) The initial Gross Asset Value of any asset contributed by a Member to the 
Company shall be the gross fair market value of such asset, as determined by the contributing 
Member and with the approval of the Board of Managers;  

(b) In order to preserve the economic interests of each Member in the Company, the 
Board of Managers may (but shall not be required to) adjust the Gross Asset Values of all 
Company assets to equal their respective gross fair market values, as determined by the Board of 
Managers, immediately prior to the following times:  (i) the acquisition of additional Units in the 
Company by any new or existing Member for more than a de minimis Capital Contribution, 
(ii) the distribution by the Company to a Member of more than a de minimis amount of 
Company property, (iii) the withdrawal of a Member, and (iv) the liquidation of the Company;  

(c) The Gross Asset Values of Company assets shall be increased (or decreased) to 
reflect any adjustments to the adjusted basis of such assets pursuant to Code Section 734(b) 
or 743(b), but only to the extent that such adjustments are taken into account in determining 
Capital Accounts pursuant to Treasury Regulations Section 1.704-1(b)(2)(iv)(m); provided, 
however, that Gross Asset Values shall not be adjusted pursuant to this item (c) to the extent an 
adjustment is made at that time pursuant to item (a) or (b) of this definition; and 

(d) The Gross Asset Value of any Company asset distributed in kind to any Member 
pursuant to Section 5.8 shall be adjusted to equal its gross fair market value, as determined by 
the Board of Managers on the date of distribution. 

“Impairment Deductions” means, with respect to the determination of the Fair Market 
Value of any securities or other property, any deduction for (a) liquidity considerations, (b) 
minority equityholder status, or (c) any liquidation or other preference or any right of redemption 
in favor of any Units. 
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“Indemnify” has the meaning given that term in Section 6.8(a). 

“Initial Capital Contribution” has the meaning given that term in Section 4.1. 

“Initial Public Offering” means the closing of the Company’s (including any successor 
or other corporate form that the Company may convert into in connection with such Initial Public 
Offering) first underwritten offering to the public pursuant to an effective registration statement 
under the Securities Act and pursuant to which Units are listed for trading on the New York 
Stock Exchange or the NASDAQ National Market. 

“Insurance Policies” has the meaning given that term in Section 13.4(b). 

“Law” means any applicable constitutional provision, statute, act, code (including the 
Code), law, regulation, rule, ordinance, order, decree, ruling, proclamation, resolution, judgment, 
decision, declaration, or interpretative or advisory opinion or letter of a domestic, foreign, tribal 
or international governmental authority or any political subdivision thereof and shall include, for 
the avoidance of doubt, the Act. 

“Legally Requested Disclosure” has the meaning given that term in Section 13.2. 

“Liquidity Event” has the meaning given that term in Section 5.4. 

“Manager” has the meaning given that term in Section 6.2.2(a). 

“Majority in Interest of the Members” means Members whose Percentage Interests 
aggregate to greater than fifty percent (50%) of the Percentage Interests of all Members, voting 
as one class. 

“Member” has the meaning given that term in the introductory paragraph. 

“Member’s Tax Liability Amount” has the meaning given that term in Section 5.5(c). 

“Net Income” and “Net Loss” mean, for each fiscal year or other period, an amount 
equal to the Company’s taxable income or loss for such year or period, determined in accordance 
with Code Section 703(a) (for this purpose, all items of income, gain, loss or deduction required 
to be stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or 
loss), with the following adjustments: 

(a) Any income of the Company that is exempt from federal income tax shall be 
added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B) or 
treated as Code Section 705(a)(2)(B) expenditures pursuant to Treasury Regulations 
Section 1.704-1(b)(2)(iv)(i) shall be subtracted from such taxable income or loss; 

(c) If the Gross Asset Value of any Company asset is adjusted upon the occurrence of 
certain events as provided in this Agreement, the amount of such adjustment shall be treated as 
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gain or loss arising from the disposition of such asset for purposes of computing Net Income or 
Net Losses and adjusting the balance of each Member’s Capital Account; 

(d) Gain or loss resulting from any disposition of Company property with respect to 
which gain or loss is recognized for federal income tax purposes shall be computed by reference 
to the Gross Asset Value of the property disposed of, notwithstanding that the adjusted tax basis 
of the asset differs from its Gross Asset Value; and 

(e) Notwithstanding any other provision herein, any items of income, gain, loss or 
deduction specially allocated pursuant to Article V shall not be taken into account in computing 
Net Income or Net Losses. 

“Non-Voting Units” has the meaning given that term in Section 13.8. 

“Officers” has the meaning given that term in Section 7.7. 

“Operating Budget” has the meaning given that term in Section 13.1(a)(ii). 

“Percentage Interest” means, with respect to any Member as of a given date, that 
percentage obtained by dividing the total number of Units owned by such Member by the total 
number of Company Units issued and outstanding, provided that, to the extent any Units are 
subject to vesting, only the Vested Units shall be included in such calculation.  

“Person” means any individual, partnership, corporation, association, trust or other legal 
entity. 

“Profits Interest” means a profits interest in the Company, as determined in accordance 
with IRS Revenue Procedures 93-27 and 2001-43. 

“Prior Agreement” has the meaning given that term in the recitals. 

“Publicly Traded Securities” has the meaning given that term in the definition of “Fair 
Market Value” in this Section 1.1. 

“Put Demand Date” has the meaning given that term in Section 14.1. 

“Put Payment Date” has the meaning given that term in Section 14.1. 

“Put Right” has the meaning given that term in Section 14.1(c). 

“Put Trigger Event” has the meaning given that term in Section 14.1. 

“Representatives” has the meaning given that term in Section 13.2. 

“Redemption Price” shall mean, on any specified date herein and in relation to the Class 
B Majority in Interest in connection with the exercise of the Put Right, the Fair Market Value of 
the applicable Units held by the Class B Majority in Interest (based on the Fair Market Value of 
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the Company taken as a whole as of the date that the Class B Majority in Interest exercises the 
Put Right). 

“Related Entity” means any corporation, partnership, limited liability company, joint 
venture, trust, employee benefit plan or other enterprise controlling, controlled by or under 
common control with, or in which the Company otherwise has an direct or indirect interest. 

“Restricted Transferee” means (i) each Person listed on Schedule I, together with such 
Person’s Subsidiaries, (ii) each Person that is not a United States Person (as such term is defined 
in the Credit Agreement and (iii) any Person that is not an “accredited investor” (as defined in 
Regulation D under the Securities Act).   

“Sale Transaction” means any transaction pursuant to which the Company or Fortior 
Solutions Holdings, Inc. (and/or its transferee) (a) sells or disposes (in one or a series of related 
sales or dispositions) of all or substantially all of its assets on a consolidated basis, including any 
sale or disposition of equity securities or the assets of the Subsidiaries, (b) engages in any 
merger, consolidation, combination or similar transaction, (in one or a series of related 
transactions), such that the members holding equity securities accounting for fifty percent or 
more of the voting power of all of such entity’s equity securities immediately prior to the 
transaction or transactions will, immediately after such transaction or transactions, no longer 
hold equity securities accounting for fifty percent or more of the voting power of all of such 
entity’s equity securities or (c) engages in any transaction or series of related transactions that 
results in any change of control of the Company or Fortior Solutions Holdings, Inc. (and/or its 
transferee) (as the term “control” is defined in Rule 405 the Securities Act), whether such change 
of control occurs through the sale of assets, equity securities or otherwise.   

“SEC” means the U.S. Securities and Exchange Commission. 

“Section 13(r)” has the meaning given that term in Section 13.6(a). 

“Securities Act” means the Securities Act of 1933, as amended, and any successor 
statute thereto and the rules and regulations of the SEC promulgated thereunder. 

“Subsidiary” means, with respect to any Person, (a) any corporation, partnership, limited 
liability company or other entity a majority of the interests of which having voting power under 
ordinary circumstances to elect at least a majority of the board of directors or other Persons 
performing similar functions is at the time owned or controlled, directly or indirectly, by such 
Person or by one or more of the other direct or indirect Subsidiaries of such Person or a 
combination thereof (regardless of whether, at the time, Interests of any other class or classes 
will have, or might have, voting power by reason of the occurrence of any contingency), (b) a 
partnership in which such Person or any direct or indirect Subsidiary of such Person is a general 
partner or (c) a limited liability company in which such Person or any direct or indirect 
Subsidiary of such Person is a managing member or manager. 

“Tax Distribution” has the meaning given that term in Section 5.5(a). 

“Termination Date” has the meaning given that term in Section 12.2(d). 
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“Threshold Amount” means, with respect to each outstanding Class P Incentive Unit 
designated as a Profits Interest on Exhibit A at the time of issuance, an amount determined in 
accordance with Section 12.2.  

“TMP” has the meaning given that term in Section 9.3. 

“Total Per Unit Equity Value” has the meaning given that term in Section 12.2(c). 

“Treasury Regulations” means the income tax regulations promulgated under the Code, 
as such regulations may be amended from time to time (including corresponding provisions of 
succeeding regulations). 

“Unit” means an interest in the Company originally issued by the Company pursuant to 
the terms of Article III or Article XII, if applicable, and includes all Units of all Classes so 
issued. 

“Unvested Awards” has the meaning given that term in Section 12.2(b)(i). 

“Unpaid Put Amount” has the meaning given that term in Section 14.2(c). 

“Unvested Units” has the meaning given that term in Section 12.2(b)(i).  

“Valuation Event” has the meaning given that term in the definition of “Fair Market 
Value” in this Section 1.1. 

“Valuation Request” has the meaning given that term in the definition of “Fair Market 
Value” in this Section 1.1. 

“Vested Units” shall mean all Class P Incentive Units of the Company other than 
Unvested Units. 

“Widely Dispersed Offering” has the meaning given that term in Section 13.8. 

1.2 Interpretation 

(a) Reference to a given Section, clause, or Exhibit is a reference to a Section, clause, 
or Exhibit of this Agreement, unless otherwise specified.  The terms “hereof,” “herein,” “hereto,” 
“hereunder” and “herewith” refer to this Agreement as a whole unless the context otherwise 
requires. 

(b) Except where otherwise expressly provided or unless the context otherwise 
necessarily requires (i) references to a given law or rule are references to that law or rule as 
amended or modified as of the date on which the reference is made, (ii) reference to a given 
agreement or instrument is a reference to that agreement or instrument as originally executed, 
and as modified, amended, supplemented and restated through the date as of which reference is 
made to that agreement or instrument, and (iii) accounting terms have the meanings given to 
them by GAAP applied on a consistent basis by the accounting entity to which they refer. 
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(c) The singular includes the plural and the masculine includes the feminine and 
neuter, and vice versa.  “Includes” or “including” means “including, without limitation.” 

(d) Except to the extent expressly provided herein, the exercise by any Class B 
Member of any rights under this Agreement, including with respect to the granting or 
withholding of any consent by the Class B Majority in Interest required hereunder, may be done 
at the sole discretion of such Class B Member. 

ARTICLE II 
ORGANIZATION 

2.1 Formation; Effective Date 

The Company was organized as an Oregon limited liability company on __________, 
2017, by the filing of a Certificate of Organization (the “Certificate”) with the Office of the 
Secretary of State of the State of Oregon under and pursuant to the Act.  The Board of Managers 
shall file or cause to be filed all such other articles, certificates, notices, statements or other 
instruments required by Law for the formation and continued operation of the Company as a 
limited liability company. 

2.2 Name 

The name of the Company is “FSIHC, LLC” and all Company business must be 
conducted in that name or such other names that comply with applicable Law as the Board of 
Managers may select from time to time. 

2.3 Registered Office; Registered Agent; Principal Office in the United States; Other 

Offices 

The registered agent of the Company to accept service of process is Corporation Service 
Company.  The registered office of the Company required by the Act to be maintained in the 
State of Oregon and the address of the registered agent shall be Business Filings Incorporated, 
780 Commercial Street SE, Suite 100, Salem, OR 97301 or such other agent or office (which 
need not be a place of business of the Company) as the Board of Managers may designate from 
time to time in the manner provided by Law.  The principal office of the Company shall be at 
5800 NW Pinefarm Place, Hillsboro, OR 97124, or at such place as the Board of Managers may 
designate from time to time.  The Company may have such other offices as the Board of 
Managers may designate from time to time. 

2.4 Purpose 

The purpose of the Company is to engage in any lawful act or activity for which a limited 
liability company may be organized under the Act. 
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ARTICLE III 
AUTHORIZED CAPITAL, DISPOSITIONS OF INTERESTS 

3.1 Classes of Units 

(a) The Company’s authorized equity capital shall consist of Common Units and 
Class P Incentive Units, each having such rights, obligations and preferences as set forth herein.  
The Company is authorized to issue a total of 10,000,000 Common Units and a total of 
1,153,690 Class P Incentive Units.  Of such initial Common Units, 7,500,000 shall be designated 
as Class A Units and 2,500,000 shall be designated as Class B Units.  The number of authorized 
Units may be increased in accordance with Sections 3.3.  The rights and privileges of each class 
of Units shall be as set forth in this Agreement. 

3.2 Issuance of Common Units 

The Company shall issue Units to the Members in such proportion and in exchange for 
such Capital Contributions, if applicable, as shown in Exhibit A and the Members shall be 
admitted hereby as Members in the Company.   

3.3 Authorization and Issuance of Additional Units 

Subject to the terms of Section 6.6, the number of authorized Units may be increased and 
new Classes or series of Units having different rights, powers, and duties may be created and 
issued as determined by the Board of Managers.  The terms of admission or issuance must 
specify the class and series of Units and the Capital Contribution per Unit applicable thereto.  
The Board of Managers shall reflect the creation of any new class or series in an amendment to 
this Agreement indicating the different rights, powers, and duties, and such an amendment shall 
be disclosed to the Members for their consent as necessary but need only be executed by such 
person or officer designated by the Board of Managers.  Any issuance of additional Units to a 
new Member shall be effective only after the new Member has executed and delivered to the 
Company a document including the new Member’s notice address, its agreement to be bound by 
this Agreement and such representations and warranties as requested by the Board of Managers.  
Class P Incentive Units may be issued by the Board of Managers as provided in Article XII. 

3.4 No Certification 

No Unit in the Company shall be represented by a separate certificate. 

3.5 Liability to Third Parties 

Except as to any obligation it may have under the Act to repay funds that may have been 
wrongfully distributed to it, no Member shall be liable for the debts, obligations or liabilities of 
the Company, including under a judgment decree or order of a court. 
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ARTICLE IV 
CAPITAL CONTRIBUTIONS 

4.1 Capital Contributions 

The initial Capital Contributions deemed to have been made by the Members as of the 
date of this Agreement, if any, to the Company are set forth on Exhibit A hereto (each an 
“Initial Capital Contribution”).  No Member shall be required or obligated to contribute any 
additional capital or lend any funds to the Company.  

4.2 Return of Contributions 

A Member is not entitled to the return of any part of its deemed Capital Contributions or 
to be paid interest in respect of either its capital account or its Capital Contributions.  An 
unrepaid Capital Contribution is not a liability of the Company or of any Member.  A Member is 
not required to contribute or to lend any cash or property to the Company to enable the Company 
to return any Member’s Capital Contributions. 

4.3 Capital Accounts 

A Capital Account shall be established and maintained for each Member. Each Member’s 
initial Capital Account as of the Effective Date is set forth in Exhibit A. Thereafter, each 
Member’s Capital Account will be adjusted in accordance with the following provisions:   

(a) To each Member’s Capital Account there shall be credited (i) the Capital 
Contributions of such Member, (ii) allocations to such Member of Net Income, (iii) any items in 
the nature of income or gain that are specially allocated to such Member pursuant to Article V, 
and (iv) the amount of any Company liabilities assumed by such Member or that are secured by 
any Company property distributed to such Member.   

(b) To each Member’s Capital Account there shall be debited (i) the amount of cash 
and the Gross Asset Value of any property (other than cash) distributed to such Member by the 
Company, (ii) allocations to such Member of Company Net Losses, (iii) any items of deductions 
or losses that are specially allocated to such Member pursuant to Article V, and (iv) the amount 
of any liabilities of such Member assumed by the Company or that are secured by property 
contributed to the Company by such Member. 

(c) If the Board of Managers elects to adjust the Gross Asset Values of Company 
property upon the occurrence of certain events as permitted by this Agreement, the Board of 
Managers shall adjust the Capital Accounts of each Member to reflect such revaluation on the 
Company’s books.  The Capital Accounts shall be adjusted to reflect the manner in which the 
unrealized income, gain, loss or deduction inherent in such property would be allocated among 
the Members pursuant to the terms of this Agreement if there were a taxable disposition of such 
property for such Gross Asset Value on that date.  Furthermore, the Board of Managers, in a 
manner consistent with Treasury Regulations Section 1.704-1(b)(2)(iv)(g), shall adjust the 
Capital Accounts as necessary to reflect any items of Net Income or Net Losses that are 
computed based on the Gross Asset Value of the Company property. 
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In the event Units in the Company are transferred in accordance with the terms of this 
Agreement, the transferee shall succeed to the Capital Account of the transferor to the extent it 
relates to the transferred Units.  The foregoing provisions and the other provisions of this 
Agreement relating to the maintenance of Capital Accounts are intended to comply with 
Treasury Regulations Section 1.704-1(b), and shall be interpreted and applied in a manner 
consistent with such Treasury Regulations.  

ARTICLE V 
ALLOCATIONS AND DISTRIBUTIONS 

5.1 Allocations of Net Income and Net Loss 

Except as otherwise provided in Section 5.2, Net Income and Net Loss and, to the extent 
necessary, individual items of income, gain, loss or deduction of Company for any fiscal year 
shall be allocated, to the extent possible, among the Members such that, as of the end of such 
fiscal year, the Capital Account of each Member shall equal the amount which would be 
distributed to them, determined as if the Company were to (i) sell the assets of the Company in a 
Liquidity Event for an amount equal to their Gross Asset Value and (ii) distribute the proceeds of 
such sale pursuant to Section 11.3. 

5.2 Special Allocations 

Notwithstanding Section 5.1, allocations shall be made to the Members as set forth in 
Regulations Sections 1.704-1(b) and 1.704-2 (relating to allocations of partnership income or 
loss) as such regulations relate to limitations on loss allocations determined by reference to a 
Member’s negative Capital Account balance for which such Member is not economically 
responsible, allocations of gross income in connection with “qualified income offsets” (such as 
distributions causing negative Capital Account balances), and allocations attributable to the 
presence of nonrecourse debt (including exculpatory liabilities as described in the preamble to 
Regulations Sections 1.704-2).  If any such allocations are made that are inconsistent with the 
desired allocations as described in Section 5.1, other items of income gain, loss and deduction for 
the fiscal year and subsequent fiscal years shall be reallocated among the Members, to the extent 
possible, so as to reverse the effect of any such allocations. 

5.3 Other Allocation Rules 

(a) Items of Company income, gain, loss or deduction recognized for federal income 
tax purposes shall, to the extent possible, be allocated in the same manner that the corresponding 
items comprising Net Income and Net Losses are allocated pursuant to this Agreement.  The 
allocation of such items under this Section 5.3(a) shall not affect the Capital Account of any 
Member. 

(b) In accordance with Code Section 704(c), income, gain, loss and deduction with 
respect to any property contributed to the capital of the Company shall be allocated among the 
Members, solely for federal income tax purposes, so as to take account of any variation between 
the adjusted basis of the property to the Company for federal income tax purposes and the initial 
Gross Asset Value of the property as of the date of the Capital Contribution of the property to the 
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Company in a manner consistent with Code Section 704(c) and Treasury Regulations as may be 
determined by the Board of Managers.  In the event that the Gross Asset Value of Company 
assets is adjusted pursuant to the terms of this Agreement, subsequent allocations of income, 
gain, loss and deduction with respect to such asset shall consistently take into account any 
variation between the adjusted basis of such asset for federal income tax purposes and its Gross 
Asset Value in a manner consistent with Code Section 704(c) and Treasury Regulations as may 
be determined by the Board of Managers. 

(c) For purposes of applying Sections 5.1, 5.2 and this Section 5.3, Unvested Units 
shall be treated as if they were Vested Units. 

5.4 Distributions 

Distributions shall be made, at the discretion of the Board of Managers, to the Members 
in proportion to their ownership of Common Units and Vested Units as follows: 

(a) 25% shall be distributed on a pari passu basis to members holding Class B Units 
in proportion to their respective Percentage Interests (provided that if any of the 2,500,000 Class 
B Units have been redeemed, such amount shall be reduced on a pro rata basis by the number 
redeemed) ; and  

(b) The remaining 75% (or such larger percentage if any Class B Units have been 
redeemed) will be distributed to members holding Class A Units and to members holding Vested 
Class P Incentive Units in proportion to their respective Percentage Interests; provided that any 
such distributions being made in connection with a Liquidity Event shall be made with respect to 
Vested Class P Incentive Units having a Threshold Amount only to the extent that the Company 
has made distributions after the issuance date of such Class P Incentive Unit with respect to each 
Class A Unit pursuant to this Section 5.4 in connection with such Liquidity Event in an amount 
equal to such Threshold Amount.   

For purposes of this Agreement, the term “Liquidity Event” means the occurrence of (A) the 
sale or other disposition of all or substantially all of the assets of the Company in one transaction 
or a series of related transactions; (B) a merger, consolidation or other similar transaction as a 
result of which the Members of the Company immediately before such transaction own or 
control less than a majority of the voting limited liability company interests of the continuing or 
surviving entity immediately after such transaction, (C) the acquisition, in one transaction or a 
series of related transactions, by any Person or Persons that is not then a Member of the 
Company acting together of beneficial ownership or control, directly or indirectly, of at least 
fifty percent (50%) of the total voting power of all limited liability company interests entitled to 
vote, (D) the consummation of an initial public offering; or (E) the dissolution or liquidation of 
the Company, in any case, excluding any transaction that is primarily for financing purposes. 

5.5 Tax Distributions 

(a) To the extent the distribution would not violate the Act, the Company shall 
distribute to each Member who holds Units as soon as reasonably practicable following the end 
of each Fiscal Year, but in any event, no later than March 31st of the following Fiscal Year, an 
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amount (the “Tax Distribution”) in cash equal to such Member’s Tax Liability Amount for such 
Fiscal Year; provided that the Class B Members shall be entitled to no less than twenty-five 
percent (25%) of the amount of any Tax Distribution made by the Company.  Tax Distributions 
shall be made based on estimates of the Company’s income or loss to the extent actual income 
and loss is not known as of the time of the Tax Distributions.  The amount of any limitation in 
the Company’s ability to make Tax Distributions required by the terms of any indebtedness of 
the Company Group shall reduce proportionally the amount of Tax Distributions that would 
otherwise be distributable to the Members.  For the avoidance of doubt, holders of Class P Units 
shall be entitled to applicable Tax Distributions with respect to all outstanding Class P Units held 
by such Class P Member whether such Class P Units are vested or unvested.   

(b) Distributions pursuant to this Section 5.5 shall be deemed an advance on 
distributions to which the Member would otherwise be entitled under Section 5.4 or 11.3 hereof.  
The Company may distribute Tax Distributions in quarterly installments on an estimated basis 
prior to the end of a Fiscal Year, but if the amounts distributed by the Company to a Member as 
estimated quarterly Tax Distributions exceed the amount of Tax Distributions to which such 
Member is entitled for such Fiscal Year, then such excess shall be set off against any future 
distributions to which such Member otherwise would be entitled pursuant to this Section 5.5(b)).  

(c) For purposes of this Section 5.5, (i) “Adjusted Taxable Income” shall mean the 
Company’s items of income or gain less cumulative items of loss or deduction (taking into 
account such losses only to the extent usable by the Members against such income, assuming the 
Members had no assets other than its interest in the Company and no income or losses other than 
those with respect to the Company and are subject to the maximum limitations on deductions) 
under the Code computed during the applicable period, except that (A) (1) gain or loss from a 
Capital Transaction and (2) income incurred in connection with the receipt of a guaranteed 
payment for services and any capital shift shall, in each case, be excluded, and (B) for the 
avoidance of doubt, any salaries, bonuses and other compensatory amounts shall be excluded 
(except to the extent taken into account as an expense of the Company); (ii) “Combined 
Effective Marginal Tax Rate” shall mean the highest maximum combined effective tax rate 
applicable to an individual or corporation resident in New York, New York (expressed as a 
percentage) applicable as of any date of determination, assuming such individual or corporation 
is subject to the maximum limitations on deductions, and taking into account the character of the 
income realized; and (iii) a “Member’s Tax Liability Amount” means, with respect to all 
relevant periods or portions thereof, the product of (x) the Company’s Adjusted Taxable Income 
allocated to such Member in respect of such Member’s Units pursuant to this Agreement and (y) 
the Combined Effective Marginal Tax Rate (for the avoidance of doubt, the Member’s Tax 
Liability Amount for each Member shall be determined based on all outstanding Class P Units, 
whether vested or unvested, being allocated their proportionate share of the Company’s Adjusted 
Taxable Income). 

5.6 Distribution Limitations 

(a) The Board of Managers shall not authorize any distribution to the Members (other 
than Tax Distributions) unless, immediately after giving effect to the distribution, all liabilities of 
the Company, other than liabilities to Members on account of their interest in the Company and 
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liabilities as to which recourse of credits is limited to specified property of the Company, do not 
exceed the fair market value of the Company assets; provided, however, that the fair market 
value of any property that is subject to a liability as to which recourse of creditors is so limited 
shall be included in the Company assets only to the extent that the fair market value of the 
property exceeds such liability. 

(b) Except as otherwise provided herein, no Member shall be liable to the Company 
for the amount of a distribution received.  

(c) No Member shall be obligated at any time to repay or restore to the Company all 
or any part of any distributions to it from the Company, except for any excess Tax Distributions 
as provided in Section 5.5(b) above.  

5.7 Withholding 

The Company shall at all times be entitled to withhold taxes, including applicable United 
States withholding taxes, or other governmental charges from distributions to some or all of the 
Members to discharge any such withholding obligation of the Company.  The determination of 
whether the Company is subject to a withholding obligation shall be made by the Board of 
Managers in its reasonable discretion after consultation with the Company’s tax advisor and the 
affected Member.  Any amount required to be withheld in respect of a Member shall be (a) 
treated as a distribution by the Company to such Member and (b) subtracted from such 
Member’s Capital Account.   

5.8 Distributions of Assets in Kind 

The Board of Managers also may cause property of the Company other than cash to be 
distributed to the Members, which distribution shall be on a pro rata basis and based on the fair 
market value of such property and the date of the distribution and made in accordance with 
Section 5.4. 

ARTICLE VI 
MANAGEMENT 

6.1 Management 

Except as otherwise provided in this Agreement, (a) the powers of the Company will be 
exercised by or under the authority of, and the business and affairs of the Company will be 
managed under the direction of, the Board of Managers and (b) the Board of Managers may 
make all decisions and take all actions for the Company not otherwise provided for in this 
Agreement. Any action required to be taken by the Board of Managers will be duly taken if 
approved, in writing or otherwise, by the Board of Managers as required by the terms of this 
Agreement.  
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6.2 Appointment and Tenure of the Board of Managers 

6.2.1 Number of Managers 

The Board of Managers will be composed of three (3) Managers, who are to hold the 
position of “manager” within the meaning of the Act and in accordance with this Agreement.  
The number of Managers may be increased or decreased only if approved by a Supermajority 
Vote of the Members.  Managers need not be residents of any particular state or country and 
need not meet any other qualifications. 

6.2.2 Appointment of Managers 

The Board of Managers will be designated by the Class A Majority in Interest, who shall 
initially be Jim Robell, Greg Priddy and Ray Humphrey (each, a “Manager”). 

6.2.3 Right to Appoint Observer 

 (a) The Class B Majority in Interest shall be entitled to appoint one Person 
(the “Class B Observer”) to attend, as a non-voting observer, each meeting of the Board of 
Managers, or any committee thereof, whether such meeting is conducted in person or by 
telephone. The Class B Observer shall be entitled to receive, with respect to each meeting of the 
Board of Managers or any committee thereof: (i)(A) written notice of each regular meeting at 
least ten (10) days in advance thereof and (B) written notice of each special meeting at least two 
(2) Business Days in advance of such meeting, but, in any case involving any such regular or 
special meeting, such notice shall be delivered no later than the date on which the members of 
the Board of Managers or the committee, as applicable, are notified of such meeting, and (b) any 
and all information provided in connection with each such meeting to all other potential 
attendees of such meeting, in each case at the time and in the same manner as provided to such 
other attendees. Additionally, the Class B Observer shall receive copies of all other notices, 
minutes, consents and other material items that the Company provides to its managers at 
substantially the same time and in substantially the same manner as provided to such managers. 
Notwithstanding the foregoing, the Company may withhold any portion of information, and may 
exclude the Class B Observer from any meeting or portion thereof, if the Board of Managers 
determines in good faith that a conflict of interest exists or that, upon advice of outside counsel, 
access to such information or attendance at such meeting is reasonably likely to result in the loss 
of, or otherwise impair, the Company’s attorney-client privilege and all other Persons whose 
receipt of such information or presence at such meeting will result in a loss of attorney-client 
privilege are similarly excluded. The Class B Observer shall, at the Company’s request, enter 
into customary confidentiality agreement with respect to information provided to the Class B 
Observer in its capacity as such. The Class B Observer shall receive reimbursement from the 
Company for any and all reasonable out-of-pocket expenses incurred in connection with 
attending any and all meetings of the Board of Managers or any committee thereof. The Class B 
Majority in Interest shall be entitled to fill any vacancy caused by the resignation, death or 
removal of a prior Class B Observer.  Upon written request of the Class B Majority, the 
Company and the Class A Member shall also afford the Class B Members with board 
observation rights at the board of directors of the Class A Member and/or the board of directors 
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and/or board of managers of any subsidiaries of the Company, on substantially the terms and 
conditions provided for in this Operating Agreement. 

 (b) The right to appoint a Class B Observer set forth in this Section 6.2.3 shall 
terminate and be of no further force or effect immediately before the consummation of an Initial 
Public Offering.  Furthermore, a Class B Member shall not be entitled to any rights under this 
Section 6.2.3 if the Company determines in good faith that such Class B Member is an actual or 
potential direct competitor of the Company; provided, that, the foregoing limitation shall in no 
event apply to the initial Class B Member or any of its Affiliates (or any Class B Observer 
appointed by the initial Class B Member or any of its Affiliates). 

6.2.4 Appointment and Tenure of the Board of Managers 

Each Manager will hold office until that Manager dies, resigns or is otherwise removed 
pursuant to Section 6.2.4.  Any Manager may resign at any time by delivering written notice to 
the Board of Managers. Any such resignation will be effective upon delivery thereof unless the 
notice of resignation specifies a later effective date. The acceptance of such resignation by the 
Board of Managers will not be necessary to make it effective. 

6.2.5 Removal of Managers 

Each Manager may be removed with or without cause at any time by the Class A 
Majority in Interest.  The removal of a Manager who is also a Member will not affect the 
Manager’s rights as a Member and will not constitute a withdrawal of the Member. 

6.2.6 Filling a Vacancy on the Board of Managers 

A vacancy of any Manager may be filled by either a majority of the other Managers or by 
the Class A Majority in Interest. 

6.3 Meetings of the Board of Managers 

6.3.1 Frequency 

Meetings of the Board of Managers, for any purpose or purposes, unless otherwise 
prescribed by statute, may be called by any Manager.  The Manager calling the meeting may 
designate any place located within the state of the Company’s principal office as the location for 
any meeting of the Board of Managers.  If no designation is made, the place of meeting will be 
the principal office of the Company. 

6.3.2 Notice of Meeting 

Written notice stating the place, day and hour of the meeting and the purpose or purposes 
for which the meeting is called must be delivered not less than two (2) Business Days before the 
date of the meeting, by or at the direction of the Board of Managers or the Manager calling the 
meeting, to each Manager. 
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6.3.3 Meetings by Communications Equipment 

The Managers may participate in a meeting of the Board of Managers by, or conduct the 
meeting through the use of, any means of communication by which all the Managers 
participating in the meeting can hear one another during the meeting. Participation by such 
means will constitute presence in person at a meeting. 

6.3.4 Manner of Acting 

A quorum for a valid meeting of the Board of Managers will be a majority of the 
Managers. Unless otherwise specified in this Agreement, any action that may be taken by the 
Board of Managers will be duly taken if approved by a majority of the Managers. Company 
actions may be approved by the Board of Managers prospectively or ratified retrospectively. 

6.4 Action by Board of Managers Without a Meeting 

Any action that could be taken at a meeting of the Board of Managers may be taken 
without a meeting if one or more written consents setting forth the action so taken are signed by 
all of the Managers, and delivered to the Company.  Action taken by written consent of the 
Board of Managers without a meeting is effective when executed by all members of the Board of 
Managers (unless an earlier or later effective date is otherwise provided for in such written 
consent), unless the consent specifies a later effective date. Any such written consent is to be 
inserted in the minute book as if it were the minutes of a Board of Managers meeting. 

6.5 Compensation; Reimbursement 

Managers may receive reasonable compensation in connection with such Manager’s 
services to the Company as a Manager, provided such compensation is approved by a majority of 
the disinterested members of the Board of Managers, which compensation may be in addition to 
any other compensation a Manager may receive from serving the Company in any other capacity 
(including, without limitation, as an officer or employee of the Company). The Company will 
reimburse each Manager for any reasonable expense paid by such Manager that properly is to be 
borne by the Company. 

6.6 Protective Provisions   

Notwithstanding anything to the contrary contained in this Agreement, neither the Board 
of Managers nor the Company shall, and shall not permit any of its subsidiaries to (by 
amendment, merger, consolidation or otherwise), without obtaining the prior approval (by vote 
or written consent) of the Class B Majority in Interest:  

(a) Amend, alter or repeal any provision of this Operating Agreement or the 
Certificate of Organization in a manner that adversely affects holders of Class B Units; 

(b) increase or decrease the number of authorized Class B Units;  
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(c) Undertake any public offering of any Units or authorize the issuance of any Units 
having rights, preferences or privileges that rank senior to or pari passu with the Class B Units, 
or which would otherwise reduce the amount payable to holders of Class B Units in connection 
with the distribution of assets on the liquidation, dissolution or winding up of the Company, the 
payment of any distributions, or rights of redemption; 

(d) purchase or redeem any Units (other than the repurchase of Class P Units 
following the termination of Continuous Service as provided under the Equity Incentive Plan and 
consented to by the Class B Majority in Interest, which consent shall not be unreasonably 
withheld);  

(e) change the Company’s independent auditor or adopt any material change in the 
Company’s accounting policies or procedures in a manner that is not consented to by the Class B 
Majority in Interest, which consent shall not be unreasonably withheld; 

(f) create (or permit the existence of) any Subsidiary of the Company that is not a 
direct or indirect wholly-owned Subsidiary; 

(g) change the principal line of business of the Company or any of its Subsidiaries;  

(h) enter into, amend, terminate or fail to enforce (or abandon any right under) any 
Affiliate Agreement (other than transactions between or among the Company and its direct or 
indirect wholly-owned Subsidiaries); 

(i) make, change or revoke any material tax election, change the Company’s fiscal 
year or tax year or participate in any reportable transaction (within the meaning of Treasury 
Regulations Section 1.6011-4(b)); 

(j) commit or agree to any of the foregoing; 

(k) permit any of its Subsidiaries to take any action which, if taken by the Company, 
would require the Holder’s consent; or 

(l) (i) prepare, file or amend any tax return of the Company or any of its Subsidiaries, 
(ii) change the tax characterization of the Company or any of its Subsidiaries, (iii) make, change 
or revoke any tax election or tax method of accounting, (iv) designate or change the Fiscal Year 
of the Company (v) defend or participate in any tax audit, contest or other judicial or 
administrative proceeding; (vi) determine the responsibility for withholding taxes and take any 
action to recover or seek reimbursement for withheld taxes; or (vii) take any other action with 
respect to taxes that could reasonably be expected to have a material adverse impact on the tax 
matters of the Company or the Class B Members. 

6.7 Duties and Obligations of a Manager 

(a) Each Manager (in such Person’s capacity as a Manager) shall have the same 
rights and fiduciary duties as a director of a corporation organized under the laws of the State of 
Oregon.  
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(b) Each Manager must conduct the business and affairs of the Company in 
accordance with this Agreement, and applicable Law . In performing the Manager’s duties for 
the Company, a Manager may rely in good faith on the records of the Company and on opinions, 
reports, statements and other information presented to the Company by any Member, officer or 
employee of the Company, or any other Person, as to matters the Manager reasonably believes 
are within that Person’s competence, including opinions, reports, statements or other information 
pertaining to the value and the amount of the assets, liabilities, profits or losses of the Company 
or any other facts pertinent to the net worth of the Company when deciding the amount of 
Distributions that the Company may properly make. 

(c) A Manager is not required to devote his, her or its full-time to the Company.  The 
Manager, however, must devote that amount of time to the Company as necessary to manage and 
supervise the business and affairs of the Company in accordance with this Agreement. 

(d) The Board of Managers may delegate to other Persons so much of the Board of 
Managers’ responsibilities hereunder that the Board of Managers determines to be necessary, 
appropriate or convenient for the efficient administration and management of the Company’s 
business and affairs. The Board of Managers, however, must retain the power to direct and 
control any Person to whom the Board of Managers delegates any of the Board of Managers’ 
responsibilities. 

(e) No Covered Person will be liable to the Company, or any Member or other Person 
who is a party to this Agreement, for any losses, claims, demands, costs, Loss, liabilities (joint 
and several), expenses of any nature (including attorneys’ fees and disbursements), judgments, 
fines, settlements and other amounts (collectively, “Damages”) incurred by the Company or that 
Member or Person with respect to the Company for any reason other than the extent to which the 
Damages are attributable to a Manager’s fiduciary duties to the Company and the Members’ and 
Tax Matters Partner’s bad faith violation of the implied covenant of good faith and fair dealing. 

6.8 Indemnification 

(a) Subject to Section 6.8(b) and the limitations provided therein, the Company, to 
the fullest extent permitted under applicable Law, will release, hold harmless and indemnify, for 
purposes of this Section 6.8 (“Indemnify”) each Covered Person from any Loss that in any way 
relates to, or arises out of, or is alleged to arise out of, any act or omission on the part of the 
Company or that Covered Person acting on behalf of the Company or the Members. 

(b) Notwithstanding anything in Section 6.8(a) to the contrary, the Company is not 
required to indemnify a Covered Person under this Section 6.8 to the extent that the Loss 
incurred by that Covered Person is attributable to any act or omission for which that Covered 
Person is not absolved from liability under Section 6.7(e). 

(c) Promptly after receipt by a Covered Person of notice of any pending or threatened 
claim against it (an “Action”), the Covered Person must give notice to the Company of the 
commencement thereof; provided, however, that the failure so to notify the Company will not 
relieve the Company of any liability that it may have to any Covered Person hereunder, except to 
the extent the Company demonstrates that it is prejudiced thereby. In case any Action that is 
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subject to indemnification under Section 6.8(a) will be brought against a Covered Person and he, 
she or it gives notice to the Company of the commencement thereof, the Company will be 
entitled to participate therein and, if it so desires, to assume the defense thereof with counsel 
reasonably satisfactory to such Covered Person and, after notice from the Company to the 
Covered Person of its election to assume the defense thereof, the Company will not be liable to 
such Covered Person under this Section 6.8 for any fees of other counsel or any other expenses, 
in each case subsequently incurred by such Covered Person in connection with the defense 
thereof, other than reasonable costs of investigation. Notwithstanding the Company’s election to 
assume the defense of any such Action that is subject to indemnification under Section 6.8(a), 
the Covered Person has the right to employ separate counsel and to participate in the defense of 
such Action, and the Company will bear all the reasonable fees, costs and expenses of such 
separate counsel if (i) the use of counsel chosen by the Company to represent the Covered Person 
would present such counsel with a conflict of interest; (ii) the actual or potential defendants in, or 
targets of, any such Action include both the Company and the Covered Person, and the Covered 
Person has reasonably concluded that there may be legal defenses available to it which are 
different from or additional to those available to the Company (in which case the Company will 
not have the right to assume the defense of such Action on the Covered Person’s behalf); (iii) the 
Company has not employed counsel satisfactory to the Covered Person to represent the Covered 
Person within a reasonable time after notice of the institution of such Action; or (iv) the 
Company authorizes the Covered Person to employ separate counsel at the Company’s expense. 
If the Company assumes the defense of such Action, no compromise or settlement thereof may 
be effected by the Company without the Covered Person’s written consent unless (x) there is no 
finding or admission of any violation of Law or any violation of the rights of any Person and no 
effect on any other claims that may be made against the Covered Person and (y) the sole relief 
provided is monetary damages that are paid in full by the Company. 

(d) The Company will pay or reimburse the reasonable costs and expenses incurred 
by a Covered Person in defending any action, claim or demand with respect to which the 
Covered Person may be entitled to be indemnified under this Section 6.8 in advance of the 
disposition thereof upon receipt by the Company of the signed statement by that Covered Person, 
in such form that the Company may reasonably require, that the Covered Person will promptly 
reimburse the Company for those advances to the extent that the Covered Person is ultimately 
found not to be entitled to indemnification under this Section 6.8. 

(e) The Company will satisfy its obligations under this Section 6.8 from Company 
assets, and no Member is to have any personal liability on account thereof. 

(f) The right to indemnification and the advancement and payment of expenses 
conferred under this Section 6.8 is not exclusive of any other right that a Covered Person may 
have or hereafter acquire under Law, this Agreement, a separate agreement or otherwise. 
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ARTICLE VII 
APPOINTMENT OF OFFICERS 

7.1 Authority to Delegate to Officers 

The Board of Managers has sole power and authority to appoint officers of the Company 
(the “Officers”), including executive officers.  As used herein, the term “executive officer” may 
include a President, a Chief Executive Officer, a Vice President, a Secretary, or a Treasurer.  The 
Board of Managers, the Chief Executive Officer or the President, if no Chief Executive Office 
has been appointed, may appoint such other Officers and assistant Officers to hold office for 
such period, have such authority and perform such duties as may be prescribed.  The Board of 
Managers may delegate to any other Officer the power to appoint any subordinate Officers and 
to prescribe their respective terms of office, authority and duties.  Any two (2) or more offices 
may be held by the same person.  Unless an Officer dies, resigns or is removed from office, he or 
she will hold office until his or her successor is appointed. 

7.2 Duties and Obligations of an Officer 

Each Officer (in such Person’s capacity as an Officer) shall have the same rights and 
fiduciary duties as an officer of a corporation organized under the laws of the State of Oregon, 
except as expressly determined otherwise by the Board of Managers pursuant to Section 7.1.  

7.3 Resignation or Removal 

Any Officer of the Company may resign from such position by delivering written notice 
of the resignation to the Board of Managers. Any Officer may be removed by the Board of 
Managers, with or without cause, upon receiving written notice from the Board of Managers. 
Election or appointment of an Officer will not of itself create any contractual right to continued 
employment, compensation or other benefit from the Company. Vacancies in any office caused 
by any reason may be filled by the Board of Managers by selecting an individual to act during 
the unexpired term.  

7.4 Salaries 

The compensation, if any, of all the Officers, agents and other employees of the 
Company will be fixed by the Board of Managers, and may be changed from time to time by the 
Board of Managers. 

7.5 Signing Authority 

The Board of Managers may authorize any Officer or Officers, or agent or agents, to 
enter into any contract or execute and deliver any instrument in the name of and on behalf of the 
Company. Such authority may be general or confined to specific instances. All checks, drafts or 
other orders for the payment of money, notes or other evidences of indebtedness issued in the 
name of the Company may be signed by such Officer or Officers, or agent or agents, of the 
Company as is from time to time determined by the Board of Managers and in such manner as is 
from time to time determined by the Board of Managers. 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 178 of 451



26 
US 5324571v.12 
137556697.6  

ARTICLE VIII 
MEMBER RIGHTS; MEETINGS; AGREEMENTS 

8.1 No Right of Control or Right to Bind the Company 

Except to the extent otherwise provided herein, or authorized hereunder, only the Board 
of Managers has authority to bind or transact business on behalf of the Company. No Member 
may (a) take part in, or interfere in any manner with, the management, conduct or control of the 
business or affairs of the Company other than with voting rights, granting or withholding that 
Member’s approval with respect to any action to be taken by the Members hereunder or (b) take 
any action to bind or otherwise act for or on behalf of the Company. Any act of a Member in 
contravention of this Section 8.1 will be null and void and without force or effect. 

8.2 Duties and Obligations of a Member 

To the fullest extent permitted by Law and notwithstanding any provision of any related 
document to the contrary, no Member in its capacity as a Member shall have any duty, fiduciary 
or otherwise, to the Company or any other Member in connection with the business and affairs of 
the Company or any consent or approval given or withheld pursuant to any related document. 
The foregoing sentence will not be deemed to alter the contractual obligations of a Member to 
another Member or the Company pursuant to the related documents or to alter any obligations of 
any Member in such Member’s capacity as a Manager or Officer.    

8.3 Voting Rights 

Each Member (including any Member who is also a Manager) may vote on any matter 
submitted to a vote of the Members in accordance with this Agreement or as required under the 
Act.  Except as otherwise provided in this Agreement, all decisions and actions to be made or 
taken by the Members are to be made or taken by a Majority in Interest of the Members in 
accordance with the applicable procedures in Section 8.4, each outstanding Unit entitled to vote 
on a matter submitted to the Members will be entitled to one vote on the matter.  
Notwithstanding the foregoing, except as expressly required under applicable Law, the Class P 
Incentive Unit shall be non-voting and shall not entitle the holder thereof to vote, in respect 
thereof, with respect to any matters. 

8.4 Call of Meetings 

The Board of Managers may, and at the request of Members owning Percentage Interest 
equal to at least 20% will, call meetings of the Members to discuss the business and affairs of the 
Company.  The Board of Managers or the Members calling the meeting may designate any place 
inside the state of the Company’s principal office as the location for any meeting of the 
Members. If no designation is made, the place of meeting is to be at the principal office of the 
Company. 
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8.5 Notice of Meetings 

(a) The Board of Managers or the Member(s), as the case may be, calling a meeting 
of the Members under Section 8.4, must deliver written notice thereof to all the Members and, if 
called by a Member or Members, to the Board of Managers. The meeting notice must state the 
time, date and purpose of the meeting and must be delivered to the Members and, if applicable, 
to the Board of Managers, no later than ten (10 or more than sixty (60) calendar days before the 
meeting. The Members calling for a meeting of the Members must sign the notice for the 
meeting.  

(b) Any notice of a meeting of the Members required to be delivered to any Member 
or the Board of Managers under this Agreement or the Act may be waived in writing by that 
Member or the Manager (whether before, during or after that meeting). That Member’s or the 
Manager’s attendance at a meeting also will constitute a waiver of any required notice of the 
meeting, unless that Member or the Manager at the beginning of the meeting objects to holding 
the meeting or transacting particular business at the meeting. Any action taken at a meeting of 
the Members at which proper notice was not delivered to, or waived by, all of the Members and 
the Managers in accordance with this Section 8.5(b) will be null and void and of no effect 
whatsoever. 

8.6 Participation by Communications Equipment 

The Board of Managers or the Member(s), as the case may be, calling a meeting of the 
Members must deliver written notice thereof to all the Members and, if called by a Member or 
Members, to the Board of Managers. The meeting notice must state the time, date and purpose of 
the meeting and must be delivered to the Members and, if applicable, to the Board of Managers, 
no later than ten (10) or more than sixty (60) calendar days before the meeting. The Members 
calling for a meeting of the Members must sign the notice for the meeting.  

8.7 Quorum; Manner of Acting 

(a) The presence of persons representing a Majority in Interest of the Members, in 
person or by proxy, is required to have a quorum at a meeting of the Members. A Manager 
selected by the Board of Managers either will preside, or the Board of Managers will designate 
another Person to preside over the meeting. If a Manager fails to chair (or the Board of Managers 
fails to designate another Person to chair) a meeting of the Members, the Members may select 
the Person who is to preside over the meeting. The costs of holding meetings of the Members are 
to be paid by the Company. 

(b) Voting on all matters by the Members, unless otherwise provided herein, requires 
the approval of Members owning more than 50% of the then outstanding voting Units or the 
requisite level of approval of the Members provided under this Agreement and not merely the 
corresponding percentage of the votes of the Members establishing a meeting’s quorum.  
Company actions may be approved by the Members prospectively or ratified retrospectively. 

(c) At all meetings of the Members and written consents executed in lieu thereof in 
accordance with Section 8.8, a Member may vote in person or by proxy (executed in writing by 
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that Member). To vote by proxy, a Member must deliver a voting proxy to the Board of 
Managers before or at the time of the applicable meeting or the execution of the applicable 
written consent. No voting proxy will be valid after twelve (12) months from the date of its 
execution, unless otherwise validly provided in the proxy.  

8.8 Action by Members Without a Meeting 

Any action required or permitted to be taken at a meeting of the Members may be taken 
without a meeting if a proposed written consent, setting forth the action so taken or to be taken, 
is signed by those Members owning the number of Units required hereunder to approve or adopt 
that action; and is delivered to the Board of Managers to be included in the Company’s 
permanent records.  Unless the written consent specifies that it is effective as of an earlier or later 
date, action taken under this Section 8.8 will be effective when all of the Members required to 
approve the action have signed the proposed written consent or counterpart thereof.  The written 
consent (which may be signed in one or more counterparts) of the Members under this 
Section 8.8 on any matter has the same force and effect as if that matter were voted on at a duly 
called and constituted meeting of the Members and may be described as such in any document or 
instrument.  

ARTICLE IX 
TAX MATTERS 

9.1 Tax Returns 

The Board of Managers shall cause to be prepared and filed all necessary federal, state 
and local tax returns for the Company including making the elections described in Section 9.2.  
Each Member shall furnish to the Board of Managers all pertinent information in its possession 
relating to Company operations that is necessary to enable the Company’s tax returns to be 
prepared and filed. 

9.2 Tax Elections 

(a) The Board of Managers may make an election to adjust the basis of the assets of 
the Company for federal income tax purposes in accordance with Code Section 754, in the event 
of a distribution of Company cash or property as described in Code Section 734, or a transfer by 
any Member of its interest in the Company as described in Code Section 743. 

(b) The Board of Managers may make such other elections for federal, state, local or 
foreign tax purposes as it deems necessary or desirable to carry out the business of the Company 
or the purposes of this Agreement. 

9.3 Tax Matters Partner 

Fortior Solutions Holdings, Inc. shall be the “tax matters partner” of the Company 
pursuant to Section 6231(a)(7) of the Code (as in effect prior to the repeal of such Section 
pursuant to the Bipartisan Budget Act of 2015) and the “partnership representative” of the 
Company for purposes of Code Section 6223 (in each case, the “TMP”).  Notwithstanding any 
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other provision of this Agreement, the TMP shall not take any action which has not been 
authorized or approved by the Board of Managers.  Each Member shall reasonably cooperate 
with the TMP in connection with any tax audit or proceeding. 

ARTICLE X 
BOOKS, RECORDS, REPORTS, AND BANK ACCOUNTS 

10.1 Books and Records 

The Company shall keep accurate books of account with respect to its operations.  Such 
books shall be maintained at the principal office of the Company, or at such other place as the 
Board of Managers shall determine, and all Members, and their duly authorized representatives, 
shall at all reasonable times have access to such books and the right to make copies thereof for 
any purpose reasonably related to the Member’s interest as a Member of the Company. 

10.2 Fiscal Year 

For federal income tax purposes, the fiscal year of the Company shall be the calendar 
year unless a different taxable year is required by the Code. 

10.3 Reports 

The Company shall furnish in a timely manner all information reasonably necessary to 
enable each Member to prepare its United States federal income tax return for the preceding 
calendar year. Without limiting the generality of the foregoing, the Company shall deliver to 
each Member as soon as practicable after the end of each calendar year, but in any event before 
March 31 of the subsequent year, an Internal Revenue Service Schedule K-1 together with such 
additional information as may be required by the Members (or their owners) in order to file their 
individual returns reflecting the Company’s operations.  The Company shall also cause an 
estimated Internal Revenue Service Schedule K-1 or any successor form to be prepared and 
delivered to the Members within sixty (60) days after the end of each Fiscal Year, including any 
appropriate state and local apportionment information. 

ARTICLE XI 
DISSOLUTION, LIQUIDATION, AND TERMINATION  

11.1 Events of Dissolution 

The Company shall be dissolved 

(a) on a date designated by the Board of Managers; and 

(b) upon the completion of the sale of all or substantially all of the assets of the 
Company. 

Notwithstanding ORS Section 63.265 of the Act, the death, retirement, resignation, expulsion, 
bankruptcy or dissolution of any Member or the occurrence of any other event that terminates the 
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continued membership of any Member shall not cause the Company to be dissolved or its affairs 
to be wound up, and upon the occurrence of any such event, the Company shall be continued 
without dissolution.  

11.2 Effect of Dissolution 

Dissolution of the Company shall be effective on the date on which the event occurs 
giving rise to the dissolution, but the Company shall not terminate until the Certificate is 
canceled and the assets of the Company are distributed as provided herein.  Notwithstanding the 
dissolution of the Company, prior to the termination of the Company, the business of the 
Company and the affairs of the Members, as such, shall continue to be governed by this 
Agreement.  Upon dissolution, the Board of Managers shall liquidate the assets of the Company, 
apply and distribute the proceeds thereof as contemplated by this Agreement, and cause the 
cancellation of the Certificate. 

11.3 Distributions Upon Liquidation 

Upon dissolution of the Company and the liquidation of the assets of the Company 
pursuant to this Article XI, the Company shall distribute the remaining assets of the Company, 
including proceeds of sales or other dispositions in liquidation of assets in accordance with the 
following priorities: 

(a) First, to payment of the debts and obligations of the Company to its creditors 
(including Members); 

(b) Second, to the establishment of such reserves as may be determined by the Board 
of Managers to be reasonably necessary for any unliquidated contingent or unforeseen liabilities 
or obligations of the Company; and 

(c) Third, all remaining assets of the Company shall be distributed to the Members in 
accordance with Section 5.4. 

The reserves established pursuant to Section 11.3(b) shall be held in escrow for the purpose of 
paying unliquidated, contingent or unforeseen liabilities or obligations and, at the expiration of 
such period as the Board of Managers deems advisable, such reserves shall be distributed to the 
Members or their assigns in the priority set forth in Section 11.3(c).   

11.4 Deficit Capital Accounts 

Notwithstanding anything to the contrary contained in this Agreement, and 
notwithstanding any custom or rule of law to the contrary, to the extent that the deficit, if any, in 
the Capital Account of any Member results from or is attributable to deductions and losses of the 
Company (including non-cash items such as depreciation), or distributions of assets pursuant to 
this Agreement to all Members, upon dissolution of the Company such deficit shall not be an 
asset of the Company and such Members shall not be obligated to contribute such amount to the 
Company to bring the balance of such Member’s Capital Account to zero. 
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ARTICLE XII 
CLASS P INCENTIVE UNITS 

12.1 Grant of Class P Incentive Units 

The Board of Managers shall have the right to cause the Company to issue Class P 
Incentive Units or options to acquire Class P Incentive Units to a Person in exchange for services 
performed or to be performed for the Company or any of its affiliates by such Person, rather than 
in exchange for Capital Contributions made to the Company by such Person.  The Company 
agrees that as promptly as practicable following the date hereof, it will approve and implement 
an equity incentive plan that will reserve 1,153,690 of the Company’s membership units for 
issuance to management and other persons.  Such equity may be granted in the form of Class P 
Incentive Units or options to acquire Class P Incentive Units (each a “Class P Award”).  
Notwithstanding the foregoing, no Class P Awards may be granted to a resident of California 
after __________, 2027, which is the tenth anniversary of the date of adoption and approval of 
the Class P Incentive Unit plan pursuant to this Article XII by the Members pursuant to this 
Agreement. 

12.2 Grant Agreement; Vesting 

(a) The Company shall issue Class P Awards pursuant to and in accordance with the 
Company’s Equity Incentive Plan and a related grant agreement (each such agreement, a 
“Class P Award Grant Agreement”), approved by the Board of Managers, between the 
Company and the recipient of such Class P Award.  Each Class P Award Grant Agreement shall 
provide for, among other matters, the price paid or to be paid, if any, the forfeiture and/or 
repurchase of, transfer restrictions, and the Threshold Amount relating to such Class P Award.  
Class P Incentive Units may be issued without cost and the initial Capital Account balance of 
such Class P Incentive Unit Members attributable to the issuance of such Class P Incentive Units 
shall be $0.   

(b) The Class P Awards shall vest in accordance with the applicable Class P Award 
Grant Agreement and the Equity Incentive Plan.  To the extent not otherwise provided in a 
Class P Award Grant Agreement or the Equity Incentive Plan, any Class P Incentive Units and 
options to acquire Class P Incentive Units shall vest as follows: 

(i) As of the date granted, all of the Class P Incentive Units shall be deemed 
“Unvested Units”, and any options to acquire Class P Incentive Units shall be unvested 
(such options, together with the Unvested Units, the “Unvested Awards”). 

(ii) At such time as such Class P Incentive Units (including any Class P 
Incentive Units acquired upon exercise of an option) vest in accordance with the terms set 
forth in the applicable Class P Award Grant Agreement, such Units shall be deemed 
“Vested Units”, and any options to acquire Class P Incentive Units shall be considered 
vested.   
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(iii) The Class P Award Grant Agreement may also provide that all or any 
portion of the Class P Awards will vest immediately prior to the effective time of a 
Liquidity Event.  

(iv) The Board of Managers, in its sole discretion, may elect to accelerate the 
vesting of all or any portion of any Unvested Awards at any time and for any reason.  

(c) On the date of each grant of a new Class P Incentive Unit that is so designated as 
a Profits Interest, the Board of Managers shall establish an initial Threshold Amount with respect 
to each such new Class P Incentive Unit granted on such date.  The initial Threshold Amount 
with respect to such new Class P Incentive Unit shall not be less than the Total Per Unit Equity 
Value as of such grant date; provided, however, that the Threshold Amount shall not be less than 
zero dollars ($0).  The Threshold Amount of each Class P Incentive Unit that was so designated 
as a Profits Interest shall be set forth on Exhibit A, and Exhibit A shall be amended from time to 
time by the Board of Managers as necessary to reflect any adjustments to the Threshold Amounts 
of outstanding Class P Incentive Units that were so designated as a Profits Interest made 
pursuant to this Article XII.  For purposes of this Agreement, “Total Equity Per Unit Equity 
Value” means the aggregate proceeds which would be received by the holder of one Class A 
Membership Unit if:  (i) the assets of the Company as a going concern were sold at their fair 
market value; (ii) the Company satisfied and paid in full all of its obligations and liabilities 
(including all taxes, costs and expenses incurred in connection with such transaction, including 
such costs and expenses payable to any holder of Units, as well as all indebtedness of the 
Company and any reserves established by the Board of Managers for contingent liabilities); and 
(iii) such net sale proceeds were then distributed in accordance with Section 5.4(b), all as 
determined by the Board of Managers. 

(d) Notwithstanding anything to the contrary contained herein, Unvested Awards 
shall cease vesting as of the date the recipient’s Continuous Service terminates (the 
“Termination Date”).  All Unvested Awards shall be cancelled and forfeited effective 
immediately upon the Termination Date. 

(e) Subject to any forfeiture provisions contained in the applicable Class P Award 
Grant Agreement, a holder of Class P Incentive Units that have been designated as a Profits 
Interest shall not be entitled to receive distributions in respect of such Class P Incentive Units if 
such distributions do not relate to profits of the Company realized after the issuance of such 
Class P Incentive Units.  This provision is intended to ensure that each Class P Incentive Unit 
designated as a Profits Interest is upon issuance a “profits interest” within the meaning of 
Revenue Procedure 93-27 and Revenue Procedure 2001-43 and shall be interpreted consistently 
with such intent.  Unless otherwise determined by the Board of Managers, no adjustment shall be 
hereunder made in connection with (i) any redemption or repurchase by the Company or any 
Member of any Units or (ii) any Capital Contribution by any Unit holder in exchange for newly 
issued Units (it being understood and agreed that any such adjustment determined to be made by 
the Board of Managers shall only be made to the extent (and only to the extent) necessary for the 
applicable Class P Incentive Units to continue to be treated as Profits Interests). 
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(f) The Company will (i) treat all Class P Incentive Units that were so designated as a 
Profits Interest as outstanding for tax purposes, (ii) treat each holder of such Class P Incentive 
Units as a partner of the Company for tax purposes with respect to such Class P Incentive Units, 
and (iii) file all tax returns and reports consistently with the foregoing, and neither the Company 
nor any of its holders of Units will deduct any amount (as wages, compensation or otherwise) for 
the fair market value of such Class P Incentive Units for federal income tax purposes.  

12.3 Right to Distribution 

No Class P Incentive Units shall be entitled to receive any distributions unless the 
requirements contained in this Agreement and the applicable Class P Award Grant Agreement 
are satisfied. 

12.4 Class P Members 

A Person shall be awarded Class P Incentive Units, and, to the extent not already a 
Class P Member, shall become a Class P Member of the Company upon the execution of the 
Class P Award Grant Agreement and a joinder agreement to this Agreement and, if any Class P 
Incentive Units are Unvested Units upon such grant date, the timely filing of an election under 
Code Section 83(b) with respect to such Class P Incentive Units. 

ARTICLE XIII 
CERTAIN AGREEMENTS OF THE COMPANY AND MEMBERS 

13.1 Financial Reports; Access to Information; Management Rights 

(a) Each Class B Member shall be entitled to receive, and the Company shall deliver 
to the Class B Majority in Interest, the following information 

(i) Within 120 days after the end of each Fiscal Year, an audited balance 
sheet as of the end of such Fiscal Year and the related income statement, statement of 
members’ equity and statement of cash flows for such Fiscal Year prepared in accordance 
with GAAP, consistently applied, and a signed audit letter from the Company’s auditors; 

(ii) Within 45 days after the end of each month (other than the last month in 
each Fiscal Year), a monthly management report, including an unaudited balance sheet as 
of the end of such month and an unaudited related income statement and statement of 
cash flows for such month prepared in accordance with GAAP (with the exception of 
normal year-end adjustments and absence of footnotes), consistently applied, together 
with a comparison of such statements to a reasonably detailed consolidated annual capital 
expenditure budget (the “CapEx Budget”) and operating expenditure budget (the 
“Operating Budget” and collectively with the CapEx Budget, the “Annual Budget”) of 
the Company and its Subsidiaries for the upcoming Fiscal Year for such periods; 

(iii) Within 45 days after the end of each fiscal quarter, an unaudited balance 
sheet as of the end of such quarter and an unaudited related income statement, and 
statement of cash flows for such quarter prepared in accordance with GAAP (with the 
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exception of normal year-end adjustments and absence of footnotes), consistently 
applied, together with a comparison of such statements to the Annual Budget for such 
periods; 

(iv) Contemporaneously with the provision of the financial statements 
described in Section 13.1(a)(i), a comparison of such financial statements to the Annual 
Budget for the periods covered thereby, a meeting (which may be by teleconference) with 
the Officers and other members of the Company’s and its Subsidiaries’ management 
regarding the performance of the Company and its Subsidiaries (and any proposed 
Affiliate Agreements or other matters posing a potential conflict of interest); 

(v)  Within five (5) Business Days after any officer of the Company or any of 
its Subsidiaries becomes aware of (A) the occurrence of a default under any material 
agreement of the Company or its Subsidiaries, (B) the commencement of any material 
lawsuit, action, administrative or arbitration or other proceeding involving, or material 
investigation with respect to, the Company or its Subsidiaries, or the occurrence of any 
events, discussions, notices or changes in respect thereof, (C) any events, discussions, 
notices or changes in respect of any tax (other than ordinary course communications 
which could not reasonably be expected to be material to the Company), or (D) the 
occurrence of any event, dispute or other development, which in the case of clause (A) 
and this clause (D) is reasonably likely (with or without the passage of time) to have a 
material and adverse effect on the properties, assets, liabilities, results of operations, 
financial condition or business of the Company or its Subsidiaries, a statement from the 
Chief Executive Officer (or the principal operating officer) of the Company describing 
such occurrence and management’s anticipated response, together with such other 
financial and other information of the Company or its Subsidiaries with respect to the 
foregoing and reasonably requested by the Class B Majority in Interest; 

(vi) within five (5) Business Days after receipt thereof, any material 
communications (written or otherwise) received by the Company or its Subsidiaries from 
its auditors or any governmental or regulatory agency, entity or officials (each, a 
“Governmental Authority”), other than communications from Governmental 
Authorities in the ordinary course of business and not pertaining to any actual or potential 
non-compliance with any Law; 

(vii) Within five (5) Business Days following the approval of the CapEx 
Budget and/or the Operating Budget, a copy of thereof;  

(viii) Within five (5) Business Days following the adoption of any strategic plan 
for any Fiscal Year (or other period of measurement), a copy of such strategic plan; 

(ix) Within five (5) Business Days following the transmission thereof, copies 
of all (A) press releases and other statements made available generally by the Company 
or its Subsidiaries to the public concerning material developments in their businesses and 
(B) any statements or reports furnished to or received from any financing source;  
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(x) Within two (2) Business Days following the occurrence of any material 
event that could reasonably be expected to materially and adversely affect the Company 
and its Subsidiaries (including, without limitation, any action in connection with 
regulatory proceedings or material litigation, claims, proceedings, investigations or 
inquiries), notice of such event together with a summary describing the nature of the 
event and, to the extent known, the Company’s good faith estimate of its impact on the 
Company and its Subsidiaries; 

(xi) Within five (5) Business Days following the entry into or modification, 
waiver, amendment or termination of any Affiliate Agreement, a copy of such Affiliate 
Agreement or modification, waiver, amendment or notice of termination thereof; and  

(xii) Such other information as the Class B Majority in Interest or its advisors 
may reasonably request. 

(b) The Company and the Members shall permit the Class B Majority in Interest or its 
respective Representatives (as defined below), at the sole risk and cost of such Persons, to visit 
and inspect any of the properties of the Company and its existing and former Subsidiaries (and 
their respective predecessors in interest), including its books of account and other records (and 
make copies of and take extracts from such books and records), and to discuss such aspects of its 
business, affairs, finances and accounts with the Company’s and its existing and former 
Subsidiaries’ officers and its independent public accountants, as such Member may reasonably 
request, all upon reasonable written notice, at such reasonable times during the Company’s and 
such Subsidiaries’ usual business hours and as often as any such Person may reasonably request, 
and to consult with and advise management of the Company and its existing and former 
Subsidiaries, upon reasonable notice at reasonable times from time to time, on all matters 
relating to the operation of the Company and its existing and former Subsidiaries. Furthermore, 
the Company and the Members shall reasonably cooperate with the Class B Members and their 
Affiliates, at such the requesting Person’s reasonable cost and expense, with respect to any audit 
or other administrative or judicial tax proceeding of a Class B Member or its Affiliate. 

(c) The Company shall reasonably cooperate with the Class B Majority in Interest 
and its Affiliates in an effort to avoid or mitigate any cost or regulatory consequences to them 
related to any of the events described in Section 13.1(a)(v) (including by using reasonable efforts 
to permit such Class B Majority in Interest to review written submissions in advance, attend 
meetings with authorities and coordinate and provide assistance in meetings with regulators, in 
each case, where reasonable and appropriate).  

(e) The rights set forth in this Section 13.1 shall terminate and be of no further force 
or effect immediately before the consummation of an Initial Public Offering.  Furthermore, a 
Class B Member shall not be entitled to any rights under this Section 13.1 if the Company 
determines in good faith that such Class B Member is an actual or potential direct competitor of 
the Company; provided, that, the foregoing limitation shall in no event apply to the initial Class 
B Member or any of its Affiliates. 

13.2 Confidentiality 
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Each Member agrees that all Confidential Information shall be kept confidential by such 
Member and shall not be disclosed by such Member in any manner whatsoever or used except in 
connection with such Member’s investment in the Company; provided, however, that any of 
such Confidential Information may be disclosed (i) to such Member’s Affiliates, to Persons who 
are (or who are prospective) direct or indirect purchasers of Units and/or lenders to Members, 
their respective Affiliates and to managers, directors, officers, employees and authorized 
representatives (including attorneys, accountants, consultants, bankers and financial advisors) of 
each such Member and of such Member’s respective Affiliates (collectively, 
“Representatives”), and each Member shall ensure its Representatives comply with the 
provisions of this Section 13.2 or substantially similar terms, and that such Member shall be 
responsible for any noncompliance with this Section 13.2 by any of its Representatives as if such 
Representative was a party hereto; (ii) to the extent to which the Company consents in writing; 
(iii) to the extent not in violation of applicable law or this Agreement, if disclosure is with 
respect to the terms of a Member’s investment in the Company pursuant to this Agreement and 
the performance of that investment (whether in such Member’s or its Affiliates’ fundraising 
materials or otherwise); (iv) by a Member or any of its Representatives to the extent reasonably 
necessary in connection with such Member’s enforcement of its rights under this Agreement or 
any other related document; or (v) by any Member or its Affiliates or their respective 
Representatives to the extent that the Member or such Affiliate or any such Representative has 
received advice from its counsel that it is legally compelled to do so (including pursuant to the 
rules of an applicable stock exchange). Further, nothing in this Agreement shall prohibit or 
restrict a Member from lawfully (a) initiating communications directly with, cooperating with, 
providing information to, causing information to be provided to, or otherwise assisting in an 
investigation by any Governmental Authority regarding a possible violation of any law; (b) 
responding to any inquiry or legal process directed to a Member individually from any such 
Governmental Authorities; (c) testifying, participating or otherwise assisting in an action or 
proceeding by any such Governmental Authorities relating to a possible violation of law; or (d) 
making any other disclosures that are protected under the whistleblower provisions of any 
applicable law. Notwithstanding anything herein to the contrary, in the event that a Member or 
any of its Representatives is requested or required by law or any Governmental Authority to 
disclose any Confidential Information (other than a disclosure in the normal course to a 
regulatory body or other Governmental Authority that does not specifically target the Company) 
(a “Legally Requested Disclosure”), such Member shall provide the Company with prompt 
written notice of such Legally Requested Disclosure and the Confidential Information requested 
thereby so that the Company may seek an appropriate protective order.  In the event the 
Company determines to seek such a protective order or other remedy with respect to Confidential 
Information subject to such Legally Requested Disclosure, such Member and its Representatives 
shall exercise commercially reasonable efforts to cooperate with the Company in seeking such 
protective order or other remedy.  If the Company does not obtain a protective order or other 
remedy with respect to Confidential Information subject to such Legally Requested Disclosure, 
and such Member or its Representative, as applicable, is upon the advice of legal counsel, 
compelled to disclose any Confidential Information subject to such Legally Requested 
Disclosure, such Member or such Representative, as applicable, may disclose such Confidential 
Information; provided, that such Member or such Representative shall exercise commercially 
reasonable efforts to assist the Company in obtaining assurance that confidential treatment will 
be accorded to such Confidential Information subject to such Legally Requested Disclosure.  In 
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any event, such Member and its Representatives shall not oppose action by the Company to 
obtain an appropriate protective order or other reliable assurance that confidential treatment will 
be accorded such Confidential Information subject to such Legally Requested Disclosure. 
Additionally, a Member shall not be held criminally or civilly liable under any federal or state 
trade secret law for the disclosure of a trade secret that: (1) is made (A) in confidence to a 
federal, state, or local government official, either directly or indirectly, or to an attorney; and (B) 
solely for the purpose of reporting or investigating a suspected violation of law; or (2) is made to 
such Member’s attorney in relation to a lawsuit for retaliation against such Member for reporting 
a suspected violation of law; or (3) is made in a complaint or other document filed in a lawsuit or 
other proceeding, if such filing is made under seal. 

13.3 Corporate Existence 

The Company shall maintain and cause each of its Subsidiaries that is material to the 
operation of the Company’s business, if any, to maintain, their respective corporate or other 
organizational existence. 

13.4 Insurance  

(a) The Company and its Subsidiaries shall procure and maintain such insurance as is 
required by Law or Contract (including this Agreement) and which are usual, customary and 
reasonable for Persons engaged in a similar business as the Company in the United States. 

(b) The Company shall promptly (but in any event within ten (10) Business Days) provide 
the Class B Majority in Interest notice of (i) receipt of any notice of any cancellation or material 
modification of any existing insurance policies of the Company or any of its Subsidiaries (as 
such policies are modified or replaced from time to time, including by policies of the Company 
and/or its Subsidiaries, the “Insurance Policies”) or (ii) any material claim (as reasonably 
determined by the Officers in good faith) under any Insurance Policy.  

13.5  Compliance with Laws 

Without limiting the representations and warranties set forth herein or in any other related 
document, the Company covenants and agrees (on its behalf and on behalf of its Subsidiaries) to 
comply with all applicable Laws (including, without limitation, Anti-Bribery Laws) in all 
material respects, including in the operation of it business. In furtherance of the foregoing, in the 
event that the Class B Majority in Interest determines in good faith that the Company or any of 
its Subsidiaries are not in compliance in all material respects with applicable Law (or, due to 
impending changes to applicable Law, will not be in compliance with applicable Law) or 
otherwise not adhering to reasonable industry practices, the Company agrees (on its behalf and 
on behalf of its Subsidiaries) to take such actions as may be reasonably necessary to implement 
changes to its practices (including implementation of, or revisions to, policies and procedures) as 
reasonably requested by the Class B Majority in Interest. 

13.6 Regulatory Matters 

(a) The Class B Majority in Interest is required to disclose under Section 13(r) of the 
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Securities Exchange Act of 1934, as amended (“Section 13(r)”), whether any of its Affiliates has 
engaged during each calendar quarter in certain Iran-related activities, including those targeted 
under the Iran Sanctions of Act of 1996 and other Iran-related Laws. The Company represents 
and warrants that none of the Company, its Subsidiaries or any of their respective officers or 
directors (or individuals in equivalent positions) has engaged in any activity that would be 
reportable by the Company if the Company were required to make a disclosure under Section 
13(r). 

(b) None of the Company, its Subsidiaries, or any of their respective officers or 
directors (or individuals in equivalent positions) may engage in any activity that would be 
reportable by the Company if the Company was required to make a disclosure under Section 
13(r). To the extent that the Company, any of its Subsidiaries, or any of their respective officers 
or directors (or individuals in equivalent positions) is, or becomes, engaged in any activities that 
would be reportable by the Company if the Company was required to make a disclosure under 
Section 13(r), the Company shall promptly, upon becoming aware of such information, disclose 
such information in writing to the Class B Majority in Interest in sufficient detail in order that the 
Class B Majority in Interest may timely satisfy its own disclosure obligations under Section 
13(r). 

(c) The Company shall promptly provide the Class B Majority in Interest with any 
information concerning the Company, any of its Subsidiaries, or any of their respective officers 
or directors (or individuals in equivalent positions) requested by the Class B Majority in Interest 
to allow the Class B Majority in Interest to comply with any disclosure requested or required 
under any Law applicable to any of them or by any Governmental Authority, including, without 
limitation, any Section 13(r) compliance questionnaire and any other disclosure requested or 
required by the SEC, Federal Deposit Insurance Corporation, Federal Reserve Board, Office of 
the Comptroller of the Currency or Office of Foreign Assets Control. 

13.7 Assistance in Disposition of Units 

Notwithstanding any other provision herein, in the event that it becomes unlawful for the 
any Class B Member to continue to hold some or all of the Units held by it, or restrictions are 
imposed on such Class B Member by any statute, regulation or governmental authority which, in 
the judgment of such Class B Member, make it unduly burdensome to continue to hold the Units 
held by it, the Class B Member may sell or otherwise dispose of such Units (subject to any 
restrictions on transfer described herein and applicable securities laws), and the Company agrees 
to provide reasonable assistance to the Class B Member, at the Class B Member’s reasonable 
cost and expense, in disposing of said Units in a prompt and orderly manner and, at the request 
of the Class B Member, to provide (and authorize the Class B Member to provide) such financial 
and other information concerning the Company as may be reasonably requested to any 
prospective purchaser of the Units owned by the Class B Member, provided that such 
prospective purchase is not an operating company that is a direct  competitor and such 
prospective purchaser enters into a confidentiality agreement with the Company on terms 
reasonably acceptable to the Company.  
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13.8 Equity Conversion 

If at any time after [________], a Class B Member gives the Company written notice its 
desire to convert any Units held by such Class B Member (the “Existing Units”), the Company 
will use its reasonable best efforts to cause, within forty-five days of the Company’s receipt of 
such notice, all of the Existing Units to be converted on a one-to-one basis into a warrant or other 
class of Units, as applicable, in each case having substantially the same rights, preferences, 
privileges, and restrictions as the applicable Existing Units (“Non-Voting Units”) except that the 
holders of Non-Voting Units will not have any right to vote on matters voted on by the Members, 
except that the Company shall not, directly or indirectly, without the written consent of the Class 
B Majority in Interest: (a) amend this Agreement, reclassify any debt or equity securities, or 
consummate any corporate restructuring or reorganization, in any manner that disproportionately 
and adversely affects the rights, preferences or privileges of any Class B Member as compared to 
other holders of equity securities of the same class(es) (treating voting and non-voting equity 
securities as the same class), (b) enter into, amend, modify, supplement, waive or fail to enforce 
any agreement, transaction, commitment or arrangement with or for the benefit of any of the 
Company’s or any Subsidiary’s officers, directors, employees, equityholders or Affiliates or with 
any individual related by blood, marriage or adoption to any such individual or with any entity in 
which any such Person or individual owns a beneficial interest; provided, that, this clause (c) 
shall not apply to (i) agreements or other transactions between or among the Company and its 
wholly-owned Subsidiaries, (ii) the Company’s (or its Subsidiaries’) performance of its 
obligations in accordance with the terms of existing agreements then in effect and (iii) such entry 
into or amendments to agreements where the Company reasonably demonstrates that such 
agreement or amendment is on terms no less favorable to the Company in any material respect 
than those that might be obtained at the time from an unaffiliated third party, (d) commit or agree 
to any of the foregoing or (e) permit any of its Subsidiaries to take any action which, if taken by 
the Company, would require the Class B Majority in Interest’s consent. If the Class B Majority 
in Interest gives the Company written notice at least forty-five days prior to a Widely Dispersed 
Offering by a Class B Member or its transferees, the Company will use its reasonable best efforts 
to cause each Non-Voting Unit to be automatically converted on a one-to-one basis into that 
number of Units only upon the disposition thereof in connection with such Widely Dispersed 
Offering. For purposes of this Section 13.8, a “Widely Dispersed Offering” means (i) a 
widespread public distribution, (ii) a private placement in which no one party acquires the right 
to purchase 2% or more of any class of voting Units (as such term is used for purposes of the 
Bank Holding Company Act of 1956, as amended) of the Company, (iii) an assignment to a 
single party (e.g., a broker or investment banker) for the purpose of conducting a widespread 
public distribution on behalf of the Holder or its transferees, or (iv) to a party who would control 
more than 50% of the voting Units of the Company without giving effect to the Non-Voting 
Units disposed by a Class B Member or its transferees.  

ARTICLE XIV 
PUT RIGHT 

14.1 Put Right 

(a) At any time from and after the earliest to occur of: (i) the Term Loan Maturity 
Date of the Credit Agreement (as defined therein); (ii) the date that at least seventy-five percent 
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(75%) of the principal amount of the Obligations under the Credit Agreement (as defined 
therein) are paid in full (determined without regard to any subsequent borrowings of revolving 
loans following such repayment); and (iii) the consummation of any Sale Transaction (the 
occurrence of any of the foregoing events being hereinafter referred to as a “Put Trigger 
Event”), the Class B Majority in Interest  may demand that the Company purchase all (but not 
less than all) of the Class B Units held by all Class B Member for an amount equal to the 
Redemption Price by delivery of a written notice to the Company (the date such notice is 
delivered to the Company shall hereinafter be referred to as, the “Put Demand Date”). Subject 
to the other provisions of this Section 14.1, the Redemption Price shall be payable to the Class B 
Member (A) in the case of the Class B Members' exercise of the Put Right in connection with a 
Put Trigger Event set forth in clause (iii), on the date of consummation of such Sale Transaction 
or (B) in the case of the Class B Members’ exercise of the Put Right other than as provided in the 
foregoing clause (A), on the one hundred eightieth (180th) day immediately following the Put 
Demand Date (the relevant date above, the “Put Payment Date”), upon surrender of any such 
Units to the Company at its Chief Executive Office. Notwithstanding the foregoing, the 
commencement of a case under the Bankruptcy Code or under any other applicable bankruptcy, 
insolvency or similar law now or hereafter in effect in respect of the Company or any of its 
Subsidiaries (other than an involuntary case that is dismissed, bonded or discharged within sixty 
days) shall constitute a Put Trigger Event and the Class B Member shall be deemed to have 
automatically exercised its Put Right upon, and the Put Payment Date shall be the same day as, 
the occurrence thereof (without the requirement to deliver any notice).  

(b) Each Class B Member shall be entitled to receive the Redemption Price (i) if the 
Put Trigger Event is a Sale Transaction, in the same form and at the same time as the 
consideration payable to other Members (provided, that, if any Member is given an option as to 
the form and timing of consideration to be received, the same option shall be given to the Class 
B Majority in Interest) and (ii) in all other circumstances, by wire transfer of immediately 
available funds to any account in the United States of America specified by written notice to the 
Company. In the event that there shall be more than one Class B Member, each other Class B 
Member acknowledges and agrees that only the Class B Majority in Interest may exercise the Put 
Right and that such exercise shall apply to the redemption of all Class B Units. If and to the 
extent that the Units to be redeemed are comprised of various classes or series of Units, then the 
aggregate Redemption Price shall be allocated for each such class or series (consistent with the 
definition of Fair Market Value). 

(c) Upon surrender of any applicable Units in accordance with the procedures set 
forth in Section 14.1(a), all rights with respect to such Units shall terminate and such Units shall 
represent the right of the Holder to receive only the Redemption Price from the Company in 
accordance with Section 14.1. The Class B Members’ right to demand redemption Units 
pursuant to this Section 14.1 shall be referred to herein as the Holders’ “Put Right.” 

(d) In the event the Company provides the Class B Members with prior written notice 
of a potential Put Trigger Event, the Class B Majority in Interest shall use commercially 
reasonable efforts to advise the Company as soon as reasonably practicable as to whether or not 
it intends to exercise the Put Right in connection with such Put Trigger Event, provided that such 
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election must be made within 10 days prior to the expected date of such Put Trigger Event if the 
Company has provided the Class B Member at least 30 days’ notice thereof.   

14.2 Failure to Pay Redemption Price.  

(a) Subject to the provisions of Section 14.2(b), if the Company does not pay the 
Redemption Price in full on or before the Put Payment Date, then, on the day immediately 
following the Put Payment Date, all of the rights heretofore represented by the Put Right shall 
convert, automatically and irrevocably and without any further action or acknowledgment on the 
part of the Company or the Class B Member, into an obligation of the Company to pay to the 
Class B Member (on demand in connection with a Sale Transaction and otherwise within 90 
days after written demand (or at such other time described below)), an amount equal to the 
Unpaid Put Amount, together with accrued interest (based on a 365-day year) on the unpaid 
principal amount thereof at twelve percent (12%) per annum, with interest payable-in-kind, 
compounding quarterly, until the maturity thereof.  Such indebtedness shall be subordinated in 
right of payment to any Senior Indebtedness of the Company, and the Class B Member agrees to 
execute and deliver such documents as may be reasonably requested from time to time by the 
Company or any holder of Senior Indebtedness in order to implement the foregoing.  For 
purposes of this Agreement, “Senior Indebtedness” means any secured indebtedness of the 
Company to any bank, financial institution, leasing company, or other financial, leasing or 
lending company regularly engaged in the business of lending money, 

(b) Notwithstanding any other provision of this Section 14.2, if on the Put Demand 
Date there are any Obligations (as defined in the Credit Agreement) owed to the Lenders (as 
defined in the Credit Agreement) or any of their Affiliates under the Credit Agreement, then the 
Company shall be permitted, in lieu of paying all or any portion of the Redemption Price to the 
Class B Member, to issue to the Class B Member on or before the Put Payment Date, a note, the 
face amount of which shall equal the unpaid portion of the Redemption Price, with terms, 
covenants and other provisions substantially identical to those applicable under the Credit 
Agreement (a “Put Note”), except that (i) the Put Note shall accrue interest at a rate equal to 
twelve percent (12%) per annum, with interest payable-in-kind, compounding quarterly, until the 
maturity thereof, and (ii) the maturity date of the Put Note shall be the date that is ninety-one 
(91) days after the earlier to occur of (a) the date of maturity of the Obligations or (b) the date 
that the Obligations are paid in full.  

(c) The rate of interest payable on the Unpaid Put Amount shall increase by one 
percent (1%) as of the end of each three (3) month period following the end of Put Payment Date 
until the Unpaid Put Amount is paid or prepaid in full or until such interest rate reaches the lower 
of (i) 18% and (ii) the maximum rate permitted by applicable law and the rate of interest shall 
automatically be reduced to the maximum rate permitted by applicable law for any period where 
it would otherwise be in excess thereof (it being acknowledged that nothing in this Section 14.2 
shall require the Company to pay interest at a rate in excess of the maximum rate permitted by 
applicable law). “Unpaid Put Amount” means the aggregate amount of the unpaid portion of 
the Redemption Price, together with accrued interest thereon, as determined in accordance with 
Section 14.1(b) or 14.2(b), as applicable, and this Section 14.2(c).  
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(d) Without limiting the Class B Members’ right to receive the Unpaid Put Amount 
on demand, the entire Unpaid Put Amount may be paid by the Company at any time without 
premium or penalty, but in any event shall be immediately due and payable substantially 
contemporaneous with the occurrence of any Sale Transaction or Initial Public Offering. All 
payments of the Unpaid Put Amount shall be made by wire transfer of immediately available 
funds to an account or accounts designated in writing by the applicable Class B Member.  Upon 
the request of the Holder, the Company shall issue to the Holder one or more Put Notes 
evidencing the obligations of the Company to the Holder under this Section 14.2. 

ARTICLE XV 
CORPORATE OPPORTUNITIES AND CONFLICTS OF INTEREST 

15.1 General 

In recognition and anticipation that (i) the Goldman Group may, directly or indirectly, 
through ownership interests in a variety of enterprises, engage in activities that overlap with or 
compete with those in which the Company Group, directly or indirectly, may engage, (ii) the 
Goldman Group may have an interest in the same areas of corporate opportunity as the Company 
Group and (iii) as a consequence of the foregoing, it is in the best interests of the Company 
Group (on behalf of itself and the Members) that the respective rights and duties of the Company 
Group and of the Goldman Group, and the duties of any Class B Observer who is also a director, 
officer or employee of the Goldman Group, be determined and delineated in respect of any 
transactions between, or opportunities that may be suitable for both, the Company Group, on the 
one hand, and the Goldman Group, on the other hand, the provisions of this Section 15 shall to 
the fullest extent permitted by law regulate and define the conduct of certain of the business and 
affairs of the Company Group in relation to the Goldman Group and the conduct of certain 
affairs of the Company Group as they may involve the Goldman Group, their respective officers, 
directors and employees, and the power, rights, duties and liabilities of the Company Group and 
its officers, directors and equityholders in connection therewith. The Members and any Person 
purchasing or otherwise acquiring any Units, or any interest therein, shall be deemed to have 
notice of and to have consented to the provisions of this Section 15. 

15.2 Duties of the Goldman Group  

Each of the Company and each Member (on its behalf and on behalf of its respective 
Affiliates) acknowledges and agrees that, notwithstanding anything to the contrary in this 
Agreement or otherwise (including any actions or omissions by Representatives of the Goldman 
Group in whatever capacity, including as the Class B Observer): 

(a) nothing herein or therein shall create a fiduciary duty of the Goldman Group, or 
any officer, director or employee of the Goldman Group, to the Company Group or any of its 
equityholders; 

(b) nothing herein or therein be construed as the Goldman Group acting as a financial 
advisor, agent or underwriter to the Company Group or otherwise on behalf of the Company 
Group unless retained to provide such services pursuant to a written agreement;  
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(c) except as otherwise agreed in writing pursuant to a written agreement, the 
Goldman Group, to the fullest extent permitted by law has no duty to refrain from (i) engaging in 
the same or similar activities or lines of business as the Company Group or (ii) doing business 
with any client, customer or vendor of the Company Group;  

(d) if the Goldman Group acquires knowledge of a potential transaction or matter that 
may be a corporate opportunity for both the Company Group and the Goldman Group, then the 
Company Group, to the fullest extent permitted by law, renounces any interest or expectancy in 
such business opportunity and waives any claim that such business opportunity constituted a 
corporate opportunity that should have been presented to the Company Group and, in the case of 
any such corporate opportunity, the Goldman Group shall to the fullest extent permitted by law 
not be liable to the Company Group or any Member (or any of their respective Affiliates), by 
reason of the fact that the Goldman Group acquires or seeks such corporate opportunity for 
themselves, direct such corporate opportunity to another Person or otherwise does not 
communicate information regarding such corporate opportunity to the Company Group; and 

(e) if the Class B Observer acquires knowledge of a potential transaction or matter 
that may be a corporate opportunity for both the Company Group and the Goldman Group, then 
the Class B Observer shall have no duty to communicate or present such corporate opportunity to 
the Company Group and shall, to the fullest extent permitted by law, not be liable to the 
Company Group or any Member (or any of their respective Affiliates) for breach of fiduciary 
duty as an officer of the Company Group or the Class B Observer by reason of the fact that the 
Goldman Group pursues or acquires such corporate opportunity for themselves, direct such 
corporate opportunity to another Person or do not present such corporate opportunity to the 
Company Group, and the Company (on its behalf and on behalf of its Affiliates, to the fullest 
extent permitted by law, renounces any interest or expectancy in such business opportunity and 
waives any claim that such business opportunity constituted a corporate opportunity that should 
be presented to the Company Group.  

15.3 Corporate Opportunities Defined 

For purposes of this Section 15, “corporate opportunities” shall include, but not be 
limited to, business opportunities that the Company Group is financially able to undertake, that 
are, from their nature, in the line of the Company Group’s business, that are of practical 
advantage to it and that are ones in which the Company Group, but for the provisions of Section 
15.2, would have an interest or a reasonable expectancy, and in which, by embracing the 
opportunities, the self-interest of the Goldman Group or their officers or directors will be brought 
into conflict with that of the Company Group. 

ARTICLE XVI 
MISCELLANEOUS 

16.1 No Effect on Lender Relationship 

The Company and the Members acknowledge and agree that, notwithstanding anything in 
this Agreement or the Credit Agreement to the contrary, nothing contained in this Agreement 
shall affect, limit or impair the rights and remedies of the Purchaser (as defined in the Credit 
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Agreement) or any of its Affiliates (a) in its or their capacity as a lender or as agent for lenders to 
the Company or any of its Subsidiaries pursuant to any agreement under which the Company or 
any of its Subsidiaries has borrowed money, including the Credit Agreement, or (b) in its or their 
capacity as a lender or as agent for lenders to any other Person who has borrowed money. 
Without limiting the generality of the foregoing, any such Person, in exercising its rights as a 
lender, including making its decision on whether to foreclose on any collateral security, will have 
no duty to consider (x) its or any of its Affiliates’ status as Class B Member, (y) the interests of 
the Company or its Subsidiaries or (z) any duty it may have to any holder of Units (including any 
other Class B Member, in the event that there shall be multiple Class B Member), except as may 
be required under the applicable loan documents or by commercial law applicable to creditors 
generally. No consent, approval, vote or other action taken or required to be taken by a Class B 
Member in such capacity shall in any way impact, affect or alter the rights and remedies of the 
Purchaser or any of its Affiliates as a lender or agent for lenders. 

16.2 Notices 

Unless otherwise provided, any notice under this Agreement shall be given in writing and 
shall be deemed effectively given (a) upon personal delivery to the party to be notified, (b) upon 
confirmation of receipt by fax by the party to be notified, (c) if by email, on the day sent if sent 
on a Business Day before 5:00 p.m. at the recipient’s location, otherwise on the next Business 
Day), (d) one Business Day after deposit with a reputable overnight courier, prepaid for 
overnight delivery and addressed as set forth in (e), or (e) three days after deposit with the United 
States Post Office, postage prepaid, registered or certified with return receipt requested and 
addressed to the party to be notified at the address on record with the Company, or at such other 
address as such party may designate by ten days’ advance written notice to the other party given 
in the foregoing manner.  Each Member acknowledges and agrees that the mailing, facsimile and 
email addresses set forth on Exhibit A hereto for such Member are also Member’s mailing, 
facsimile and email address of record for purposes of any and all member and/or other notices to 
Member relating to the Company and acknowledges and agrees that delivery of notice via email 
(or other manner set forth above) to such email or other address will constitute valid notice for 
all such purposes. 

16.3 Successors and Assigns 

Subject to the restrictions on transfer set forth herein, this Agreement shall be binding 
upon and shall inure to the benefit of the Members, their respective successors, heirs, successors-
in-title and assignees, and each successor-in-interest to any Member, whether such successor 
acquires such interest by way of gift, purchase, foreclosure or by any other method, shall hold 
such interest subject to all the terms and provisions of this Agreement, provided that the 
Company’s prior written consent shall be required with respect to the transfer of any Units to a 
Restricted Transferee.   

16.4 No Waiver 

The failure of any Member to insist on strict performance of any provision of this 
Agreement, irrespective of the length of time for which such failure continues, shall not be a 
waiver of such Member’s right to demand strict compliance in the future.  No consent or waiver, 
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express or implied, to or of any breach or default in the performance of any obligation hereunder 
shall constitute a consent or waiver to or of any other breach or default in the performance of the 
same or any other obligation. 

16.5 Amendments 

This Agreement may be amended only in writing signed by all of the Members, provided, 
however, that the Board of Managers and a Majority in Interest of the Members may amend this 
Agreement as provided in Section 3.3, subject to the restrictions provided in Section 6.6. 

16.6 Applicable Law 

This Agreement and the rights and obligations of the parties hereunder shall be governed 
by and interpreted, construed and enforced in accordance with the laws of the State of Oregon 
(regardless of the choice of law principles of the State of Oregon or of any other jurisdiction). 

16.7 Entire Agreement; No Third Party Beneficiaries 

The terms set forth in this Agreement (including the Exhibits hereto) are intended by the 
parties as a final, complete and exclusive expression of the terms of their agreement with respect 
to the transactions contemplated by this Agreement and may not be contradicted, explained or 
supplemented by evidence of any prior agreement, any contemporaneous oral agreement or any 
consistent additional terms.  There are no restrictions, promises, representations, warranties, 
covenants or undertakings, other than those expressly set forth or referred to herein.  This 
Agreement is not intended to confer upon any person other than the parties hereto any rights or 
remedies hereunder. 

16.8 Non-Promotion 

The Company agrees that it will not (and will cause its Affiliates not to), without the 
prior written consent of the Class B Majority in Interest, in each instance, (a) use in advertising, 
publicity, or otherwise any name of the Goldman Group, or any partner or employee of the 
Goldman Group, nor any trade name, trademark, trade device, service mark, symbol or any 
abbreviation, contraction or simulation thereof owned by the Goldman Group, or (b) represent, 
directly or indirectly, that any product or any service provided by the Company and its 
Subsidiaries has been approved or endorsed by such Purchaser Group. 

16.9 Use of Logo 

The Company Group grants the Goldman Group permission to use any name or logo of 
the Company or its Affiliates in any marketing materials of the Goldman Group. The Goldman 
Group shall include a trademark attribution notice giving notice of the Company’s ownership of 
its trademarks in the marketing materials in which the Company or its Affiliates’ names and 
logos appear. 
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16.10 Lock-up Limitations 

Notwithstanding anything in this Agreement, none of the provisions of this Agreement 
shall in any way limit the Goldman Group from engaging in any brokerage, investment advisory, 
financial advisory, anti-raid advisory, principaling, merger advisory, financing, asset 
management, trading, market making, arbitrage, investment activity and other similar activities 
conducted in the ordinary course of their business. Notwithstanding anything to the contrary set 
forth in this Agreement, any restrictions set forth in this Agreement shall not apply to Units first 
acquired by the Class B Members following the effective date of the first registration statement 
of the Company covering Units to be sold on behalf of the Company in an underwritten public 
offering. 

16.11 Severability 

Any provision of this Agreement that is prohibited or unenforceable in any jurisdiction 
shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability 
without invalidating the remaining provisions hereof, and any prohibition or unenforceability in 
any jurisdiction shall not invalidate or render unenforceable such provision in any other 
jurisdiction. 

16.12 Counterparts 

This Agreement may be executed in any number of counterparts, all of which together 
shall for all purposes constitute one agreement, binding on all the Members, notwithstanding that 
all the Members have not signed the same counterpart.  Counterparts may be delivered via 
facsimile, electronic mail (including pdf) or other transmission method and any counterpart so 
delivered shall be deemed to have been duly and validly delivered and effective for all purposes. 

[Signature Pages to Follow] 
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IN WITNESS WHEREOF, the undersigned hereby execute this AMENDED AND 
RESTATED OPERATING AGREEMENT as of the date first set forth above. 

 

CLASS A MEMBER: 
 

FORTIOR SOLUTIONS HOLDINGS, INC. 

 

By:  _____________________________ 

Name:  
Title: 
 

CLASS B MEMBER: 

ADVANCE SCIENCE TECHNOLOGIES, INC.  
 

By:  _____________________________ 

Name:  
Title: 
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IN WITNESS WHEREOF, the undersigned hereby execute this AMENDED AND 
RESTATED OPERATING AGREEMENT as of the date first set forth above. 

 

CLASS P MEMBERS: 
 

_____________________________ 

[NAME]  
 

_____________________________ 

[NAME]  
 

_____________________________ 

[NAME]  
 

_____________________________ 

[NAME]  
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EXHIBIT A 

SCHEDULE OF MEMBERS 

 

Name and Address 

Initial 

Capital 

Account1 
Class A 

Units 
Class B 

Units 

Class P 

Incentive 

Units 

Threshold 
Amount (if 
applicable) 

Profits 

Interest 

(Y/N) 

Fortior Solutions 
Holdings, Inc. 

 7,500,000     

Advance Science 
Technologies, Inc. 

  2,500,000    

       

       

       

       

Total  7,500,000 2,500,000    

 

1  Note to Draft: To be provided by GS, subject to Company’s reasonable approval. 
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 Schedule III 

SCHEDULE I 

 

RESTRICTED TRANSFEREES 

 

1. ADP 
2. Canda 
3. Clear 
4. Daon 
5. Datacard 
6. DISA Global solutions 
7. Gemalto 
8. HID (and subsidiaries) 
9. InfoZen 
10. Leidos 
11. LexisNexis 
12. MorphoTrust 
13. Oberthur Technologies 
14. QinetiQ/Vencore 
15. Safran 
16. Sterling 
17. Symantec 
18. Telos 
19. VerifiedVolunteer 
20. Verizon 
21. XTec 

 

This Schedule I may be updated by the Company to include a Person that is a direct competitor of the 
Company by delivery of thirty (30) days’ prior written notice to Class B Members; provided, that, (i) this 
Schedule I shall in no event include more than 25 Persons and (ii) this Schedule I shall in no event 
include (and restrictions on Transfer shall not apply to) any private equity firm, investment fund or other 
vehicle or any of its Affiliates (other than a portfolio company that is a direct competitor of the Company 
and listed on this Schedule I). 
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AMENDED AND RESTATED OPERATING AGREEMENT 
OF 

FORTIOR SOLUTIONS, LLC 
 

This AMENDED AND RESTATED OPERATING AGREEMENT is entered into 
effective as of __________, 2017, by and among FORTIOR SOLUTIONS, LLC, an 
Oregon limited liability company (the “Company”), and FSIHC, LLC, an Oregon limited 
liability company (as the sole “Member”), for the purpose of forming and operating a 
limited liability company pursuant to the Act (as defined below). 

RECITALS 

A. In connection with a reorganization of the Company and its subsidiaries, on 
__________, 2017, FS Merger Sub, Inc., an Oregon corporation, was merged with and into 
the Company, and all of the shareholders of the Company were issued or deemed to be issued 
shares of stock of Advance Science Technologies, Inc., an Oregon corporation (“AST”), in 
exchange for their shares of stock in the Company, such that after the merger the Company’s 
shareholders owned or were deemed to own all of the outstanding stock of AST and the 
Company became a wholly owned subsidiary of AST. 

B. Immediately following such merger, the Company was converted from an 
Oregon corporation into an Oregon limited liability company, pursuant to the filing of 
Articles of Conversion (the “Articles”) with the Office of the Secretary of State of the State 
of Oregon (the “Conversion”). 

C. Immediately following the Conversion, AST transferred all of the membership 
interests in the Company to FS-IS, LLC, an Oregon limited liability company (“FS-IS”), 
which in turn transferred such membership interests to the Member, which was a wholly 
owned subsidiary of FS-IS, such that the Company became a wholly owned subsidiary of the 
Member, which was, in turn, a wholly owned subsidiary of FS-IS. 

D. Immediately following such transfer, FS-IS transferred 75% of its 
membership interests in the Member to Fortior Solutions Holdings, Inc., an Oregon 
corporation (“FS Holdings”), immediately after which FS-IS merged into AST, such that the 
Member was owned 25% by AST and 75% by FS Holdings.   

E. Immediately following that transfer and merger, the shares of stock in AST 
held by the original shareholders of the Company (other than the shares held by Goldman, 
Sachs & Co., LLC, an affiliate of the Company’s senior secured lender [and certain of its 
affiliates] (the “Senior Lender Affiliate Shareholder[s]”)) were cancelled and exchanged 
on a one-for-one basis for an equivalent number and type of shares of FS Holdings, and the 
Senior Lender Affiliate Shareholder[s] agreed to forego [its/their] right to exchange [its/their] 
shares of AST for shares of FS Holdings and AST assumed all but $20 million in principal of 
the Company’s outstanding senior secured loan obligations, such that after such transactions, 
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FS Holdings was owned 100% by the prior shareholders of the Company (other than the 
Senior Lender Affiliate Shareholder[s]) and AST was owned 100% by the Senior Lender 
Affiliate Shareholder[s] [and certain of  their affiliates].  

F. The parties desire to amend and restate the Company’s initial Operating 
Agreement as set forth in this Agreement to reflect the terms and provisions relating to the 
ownership and management of the Company from and after the date hereof. 

AGREEMENT 

For and in consideration of the mutual covenants contained in this Agreement, and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Company, the Members and the Managers agree as follows: 

1. Organization of Company 

1.1 Name 

The name of the Company is Fortior Solutions, LLC, or such other name as the 
Managers or Members may from time to time hereafter designate. 

1.2 Conversion; Manager Managed LLC 

The Company was converted from an Oregon corporation into a manager-managed 
limited liability company under the Act. 

1.3 Articles  

The term of the Company commenced upon the filing of the Articles of Conversion 
with the Secretary of State of the State of Oregon and shall be perpetual unless earlier 
terminated and dissolved pursuant to Section 12. 

1.4 Registered Agent 

The name of the registered agent of the Company and address of its registered office 
are as follows: 

Business Filings Incorporated 
780 Commercial Street SE, Suite 100 

Salem, OR 97301-3465 

The registered office and registered agent of the Company may be changed by the 
Managers from time to time by filing an amendment to the Articles in accordance with the 
Act. 
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2. Definitions; Rules of Construction 

In addition to terms otherwise defined herein, the following terms are used herein as 
defined below: 

“Agreement” means this Amended and Restated Operating Agreement as originally 
executed and as amended or restated from time to time. 

“Manager” means the Manager or Managers designated in Section 6. 

“Members” means the Member or Members identified in Section 5. 

“Unit” means the limited liability company interest of the Members as acquired by 
the Members pursuant to Section 7. 

“Act” means the Oregon Limited Liability Company Act, ORS 63.001 et. seq., and 
any successor statute, as amended from time to time. 

Words used herein, regardless of the number and gender used, shall be deemed and 
construed to include any other number, singular or plural, and other gender, masculine, 
feminine or neuter, as the context requires, and, as used herein, unless the context clearly 
requires otherwise, the words “include,” and “including” are not limiting and mean 
“including, without limitation,” and the words “hereof,” “herein” and “hereunder” and words 
of similar import shall refer to this Agreement as a whole and not to any particular provisions 
hereof. 

3. Purpose 

The purpose of the Company shall be to engage in any other lawful business that may 
be engaged in by a limited liability company organized under the Act. 

4. Principal Office 

The principal office of the Company and such additional offices as the Managers may 
establish, shall be located at such place or places inside or outside the State of Oregon as the 
Managers may designate from time to time. 

5. The Members 

5.1 Member 

The name and address of the sole Member of the Company is set forth on 
Exhibit A, as may be amended from time to time. 
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5.2 Voting, Approval, Consent etc. of Members  

The Member may exercise its own judgment in deciding whether to approve 
or disapprove any matters proposed for consideration.  In making such decisions, the 
Member may consider any and all factors such Member deems relevant, including the 
Member’s own economic and financial interests, even if such interests conflict with 
those of the Company or other Members.  In doing so, the Member will not be 
deemed to breach any fiduciary duty or other obligation that it might be considered to 
owe to the other Members, either under this Agreement, the Act or any other 
applicable law.   

6. Management of the Company 

6.1 Managers 

The number of Managers shall be established by the Members.  Each Manager shall 
be elected and may be removed with or without cause by the Members.  Each of the 
Managers shall serve as a Manager until the earlier of such Manager’s resignation, removal, 
incapacity, death or dissolution.  The initial Managers are set forth on Exhibit B.  

6.2 Authority of Managers 

The Managers shall have the sole and exclusive right to manage and control the 
business, property and affairs of the Company, to make all decisions and bind the Company 
with respect to those matters, and to perform or cause to be performed any and all other acts 
or activities customary or incident to the management of the Company’s business, property 
and affairs. 

6.3 Limitation on Authority of Managers 

The Managers shall not have authority to perform any act in contravention of this 
Agreement or the Act. 

6.4 Appointment of Officers and Others by Managers 

The Managers may appoint one or more officers of the Company, and employ or 
otherwise contract with such officers or other persons or entities for the transaction of the 
business of the Company or the performance of services for or on behalf of the Company as 
such Managers shall determine in his, her or its sole discretion.  The Managers may delegate 
to any such officer, person or entity such authority to act on behalf of the Company as the 
Managers may from time to time deem appropriate in his, her or its sole discretion.  The 
initial officers of the Company are set forth on Exhibit B. 

6.5 Execution of Company Documents 

When the taking of such action has been authorized by any Manager, any officer of 
the Company or any other person specifically authorized by any Manager may execute any 
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contract or other agreement or document on behalf of the Company and may execute and file 
on behalf of the Company with the Secretary of State of the State of Oregon any articles of 
amendment to the Articles of Organization, one or more amended and/or restated articles of 
organization, articles of merger, and articles of dissolution. 

6.6 Fiduciary Duties and Other Activities of Managers and Officers 

The Managers and officers of the Company shall be deemed to have the same 
fiduciary and other duties to the Company as a director, and an officer of a corporation, 
respectively, organized under the laws of the State of Oregon would have to such 
corporation.   

7. Capital Contributions 

The Member shall initially contribute to the capital of the Company in accordance 
with Exhibit A and shall have the respective Units identified in Exhibit A.  The Member shall 
make additional capital contributions at such times and in such amounts as shall be 
determined by mutual agreement of the Managers and the Member. 

8. Distributions; Allocations of Income and Loss 

 8.1 Distributions Generally  

Distributions of cash or other assets of the Company to the Member shall be made at 
such times and in such amounts as the Managers may determine.  All distributions and 
allocations of taxable net income or net loss shall be made to the Member. 

 8.2 Tax Distributions  

  (a) To the extent the distribution would not violate the Act, the 
Company shall distribute to each Member who holds Units as soon as reasonably practicable 
following the end of each Fiscal Year, but in any event, no later than March 31st of the 
following Fiscal Year, an amount (the “Tax Distribution”) in cash equal to such Member’s 
Tax Liability Amount for such Fiscal Year.  Tax Distributions shall be made based on 
estimates of the Company’s income or loss to the extent actual income and loss is not known 
as of the time of the Tax Distributions.   

  (b) For purposes of this Section 8.2, (i) “Adjusted Taxable 
Income” shall mean the Company’s items of income or gain less cumulative items of loss or 
deduction (taking into account such losses only to the extent usable by the Members against 
such income, assuming the Members had no assets other than its interest in the Company and 
no income or losses other than those with respect to the Company and are subject to the 
maximum limitations on deductions) under the Code computed during the applicable period, 
except that (A) (1) gain or loss from a Capital Transaction and (2) income incurred in 
connection with the receipt of a guaranteed payment for services and any capital shift shall, 
in each case, be excluded, and (B) for the avoidance of doubt, any salaries, bonuses and other 
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compensatory amounts shall be excluded (except to the extent taken into account as an 
expense of the Company); (ii) “Combined Effective Marginal Tax Rate” shall mean the 
highest maximum combined effective tax rate applicable to an individual or corporation 
resident in New York, New York (expressed as a percentage) applicable as of any date of 
determination, assuming such individual or corporation is subject to the maximum limitations 
on deductions, and taking into account the character of the income realized; and (iii) a 
“Member’s Tax Liability Amount” means, with respect to all relevant periods or portions 
thereof, the product of (x) the Company’s Adjusted Taxable Income allocated to such 
Member in respect of such Member’s Units pursuant to this Agreement and (y) the 
Combined Effective Marginal Tax Rate.  

9. Books and Records 

The Managers shall maintain records and accounts of all operations and expenditures 
of the Company.  With respect to capital contributions, distributions and allocations to the 
Member, the Managers shall maintain records in a written form similar to Exhibit A. 

10. Assignments of Company Interest 

No Member may sell, assign, transfer, pledge or otherwise encumber (collectively 
“Transfer”) all or any portion of such Member’s Units in the Company without the consent 
of the other Members.  Any purported Transfer in violation of this Section shall be null and 
void and not be recognized by the Company. 

11. Dissolution 

Subject to the provisions of Section 12, the Company shall be dissolved and its affairs 
wound up and terminated upon the determination of the Member to dissolve the Company. 

12. Winding Up 

12.1 Responsibility for Winding Up 

Upon dissolution of the Company pursuant to Section 11, the Managers may wind up 
the Company’s affairs; however, any competent court, upon cause shown, may wind up the 
Company’s affairs upon application of a legal representative or assignee of the Managers and 
in connection therewith may appoint a liquidating trustee. 

12.2 Distribution of Assets Upon Winding Up 

Upon the winding up of the Company, the assets shall be distributed as follows:  
(a) to creditors, including the Member should the Member be a creditor, in satisfaction of 
liabilities of the Company other than liabilities for which reasonable provision for payment 
has been made and liabilities for distributions to the Member; and (b) the remainder, if any, 
to the Member. 
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13. Limitation on Liability 

The debts, obligations and liabilities of the Company, whether arising in contract, tort 
or otherwise, shall be solely the debts, obligations and liabilities of the Company, and the 
Member, the Managers and the officers of the Company shall not be obligated personally for 
any such debt, obligation or liability of the Company solely by reason of being a Member, 
Manager or officer.  No failure to observe any formalities or requirements of this Agreement, 
the Articles of Organization, or the Act shall be grounds for imposing personal liability on 
any Member, Manager or officer of the Company. 

14. Indemnification  

To the fullest extent not prohibited by law, the Company shall indemnify and hold 
harmless the Member and the Managers and any officers, from and against any and all losses, 
claims, demands, costs, damages, liabilities (joint and several), expenses of any nature 
(including attorneys’ fees and disbursements), judgments, fines, settlements and other 
amounts arising from any and all claims, demands, actions, suits or proceedings, civil, 
criminal, administrative or investigative, in which the Member or the Managers or officers 
may be involved, or threatened to be involved, as a party or otherwise, arising out of or 
incidental to any business of the Company transacted or occurring while the Member was a 
Member, or the Manager was a Manager, or the officer was an Officer, as the case may be, 
regardless of whether the Member, Manager or officer continues to be a Member, Manager 
or officer of the Company at the time any such liability or expense is paid or incurred. 

Any Manager, the Member may cause the Company to indemnify and advance 
expenses to any officer, employee or agent of the Company against any expense, liability or 
loss whether or not the Company would have the power to indemnify such person against 
expense, liability or loss under the Act. 

15. Reliance by Third Parties 

This Agreement is entered into between the Company, the Member, the Managers 
and the officers for the exclusive benefit of the Company, its Member, its Managers, its 
officers and their respective successors, heirs and assigns.  Specifically (but not by way of 
limitation), this Agreement is not intended for the benefit of any creditor of the Company or 
any other person.  Except to the extent provided by applicable statute, and then only to that 
extent, no such creditor or third party shall have any rights under this Agreement or under 
any other agreement between the Company and the Member, Managers or officers, either 
with respect to any contribution to the Company or otherwise. 

16. No Corporation or Partnership Intended for Nontax Purposes; 
Disregarded Entity 

The Member has formed the Company under the Act, and expressly denies any intent 
hereby to form a partnership under either the Oregon Revised Partnership Act or the Oregon 
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Limited Partnership Act, or a corporation under the Oregon Business Corporation Act.  For 
federal income tax purposes, the Member intends to treat this entity as a disregarded entity. 

17. Amendments 

This Agreement may be amended only upon the written consent or approval of the 
Member. 

18. Single Member Agreement 

Certain provisions of this agreement contemplate the Company having only one 
member.  If for any reason the Company has other members after the date of this Agreement, 
the Company, the Members, and the Manager will negotiate in good faith to amend this 
Agreement. 

19. Governing Law 

This Agreement shall be governed by and construed in accordance with the domestic 
laws of the State of Oregon applicable to contracts made and to be wholly performed within 
Oregon by persons domiciled in Oregon, without reference to rules governing conflict of 
laws. 

20. Severability 

Any provision of this Agreement that is deemed invalid or unenforceable shall be 
ineffective to the extent of such invalidity or unenforceability, without rendering invalid or 
unenforceable the remaining provisions of this Agreement. 

21. Counterparts; Facsimile 

This Agreement, any agreements, documents or instruments to be executed in 
connection herewith, and any amendments, waivers, consents or supplements hereto or 
thereto, may be executed in any number of counterparts, each of which counterparts, when so 
executed and delivered, will be deemed to be an original, and all of which counterparts, taken 
together, will constitute one and the same instrument.  Delivery of an executed signature 
page to this Agreement, any agreements, documents or instruments to be executed in 
connection herewith, or any amendment, waiver, consent or supplement hereto or thereto, by 
facsimile transmission, electronic mail (including pdf) or other similar transmission method 
will be as effective as delivery of a manually signed counterpart thereof. 

[Signature Page Follows] 
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IN WITNESS WHEREOF, each of the undersigned has duly executed this 
AMENDED AND RESTATED OPERATING AGREEMENT effective as of the date first 
set forth above. 

 
 COMPANY: 

FORTIOR SOLUTIONS, LLC,  
  an Oregon limited liability company 
 
 
By:       
 Name:   
 Title:   
 

 MEMBER: 

FSIHC, LLC,  
  an Oregon limited liability company 
 
 
By:       
 Name:   
 Title:   
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EXHIBIT A 

MEMBERS 

 

 
Member Name & Address 

Capital 
Contributions 

Units 
Owned 

Percentage 
Ownership 

FSIHC, LLC [_________] 1,000,000 100% 

TOTAL   100.00% 
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EXHIBIT B 

MANAGERS AND OFFICERS 

 

Managers 

Katherine Cowan 

James Robell 

Sean Sullivan 

 

Officers Titles 

James Robell President 

Sean Sullivan Vice President, Treasurer 

Katherine Cowan Vice President, Secretary 
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INDICATIVE TERM SHEET 
DATED DECEMBER __, 2017 

 
AMENDED SENIOR SECURED CREDIT FACILITIES 

 
Documentation: The proposed amended credit facility described herein (the "Amended Credit Facility") 

would be implemented pursuant to an amendment and restatement of that certain Credit 
and Guaranty Agreement dated as of November 13, 2015 (as the same has been and may 
hereafter (prior to the closing of the Amended Credit Facility) be amended, restated, 
amended and restated, supplemented or otherwise modified from time to time, including 
the amendment thereto dated October 19, 2017 that added a revolving credit facility 
thereto, the "Existing Credit Agreement") by and among SureID, Inc., the affiliates of 
SureID, Inc. party thereto as guarantors, the lenders party thereto, and Goldman Sachs 
Specialty Lending Group, L.P. ("GSSLG"), as Administrative Agent, Collateral Agent 
and Lead Arranger.  Such amendment or amendment and restatement would be executed 
and become effective concurrently with the effectiveness of the plan of reorganization 
(the "Plan Effective Date") in respect of Advance Science Technologies, Inc. (formerly 
known as SID-GB, Inc.) and FS-IP, LLC (formerly known as SID-IP, LLC) that is a 
separate attachment to the Information and Disclosure Statement to which this Indicative 
Term Sheet is attached.  Specified events of default under the Existing Credit Agreement 
identified and acceptable to GSSLG would be waived upon the effectiveness of the 
Amended Credit Facility.  The amended and restated credit agreement for the amended 
and senior secured credit facilities and the ancillary documentation related thereto would 
be substantially similar to the Existing Credit Agreement except as otherwise described 
below, subject to the addition of applicable provisions tied to the existence of a holding 
company guarantor that would pledge the equity interests of the Company to secure the 
obligations thereunder, and to such other modifications as may be reasonably agreed 
between Company and GSSLG (including the modification of the representations and 
warranties, covenants, financial covenant definitions and events of default to reduce or 
eliminate certain addbacks, baskets, carve-outs and thresholds) in light of the reduced 
size and scope of business of the Company and adverse financial and operational 
performance of the company from the date of the initial closing of the Existing Credit 
Agreement). 

Company: Fortior Solutions, LLC, an Oregon limited liability company (converted from Fortior 
Solutions, Inc. (formerly known as SureID, Inc.), an Oregon corporation) (the 
“Company”). 

Guarantors: FSIHC, LLC, an Oregon limited liability, which shall not conduct any operations or own 
any assets other than 100% of the equity interests in the Company (such person, 
"Holdings"), together with any and all direct and indirect subsidiaries of the Company as 
may from time to time exist (it being understood that the Amended Credit Facility will 
not permit the Company to establish or acquire any Subsidiaries without the prior written 
consent of Agent and the requisite Lenders (collectively, the “Guarantors”).  Any other 
guarantors of the Existing Credit Agreement shall be released from the guaranty of the 
credit facility to the Company described herein on the Plan Effective Date. 

Sole Lead Arranger: GSSLG or one of its affiliates as may be designated by GSSLG (in such capacity, the 
“Arranger”). 

Administrative Agent: GSSLG or one of its affiliates as may be designated by GSSLG (in such capacity, 
“Agent”). 

Lenders: At the closing of the Amended Credit Facility, which shall be upon the Plan Effective 
Date (the "Closing Date"), GSSLG and/or one or more of its affiliates and/or other 
financial institutions selected by GSSLG (with assignments following the Closing Date to 
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be subject to assignment provisions contained in the credit agreement for the Amended 
Credit Facility, which are anticipated to be consistent with those applicable to the 
Existing Credit Agreement subject to the removal of Company consent rights with 
respect to assignments) (each, a “Lender” and, collectively, the “Lenders”). 

Credit Facilities: $2,000,000 discretionary Revolving Facility ("Revolving Facility"), with any and all 
fundings thereunder to be made solely at the sole and absolute discretion of Agent and 
Company not permitted to request any fundings under the Revolving Facility without 
Agent's prior written consent 

 $18,000,000 Term Facility (“Term Facility”)1 
 $ 20,000,000 Total (“Total Facility Amount”) 
 

Uses of Proceeds: Term Facility:  Continuation of $18,000,000 of the term loan outstanding to Company 
under Existing Credit Agreement immediately prior to Closing Date. 

  
 Revolving Facility:  (1) On the Closing Date, continuation of $2,000,000 of the  

revolving loans outstanding to Company under Existing Credit Agreement immediately 
prior to Closing Date (such that the Revolving Facility shall be fully drawn on the 
Closing Date) and (2) after the Closing Date, as approved by Agent in its sole discretion 
for working capital purposes or for other purposes consented to by Agent. 
 

Maturity Date: December 31, 2023 with respect to the Term Facility (the “Term Maturity Date”) and 
December 31, 2023 with respect to the Revolving Facility (the "Revolver Maturity 
Date"). 

Interest Rates: Interest at the Interest Rate described below will be capitalized and paid in kind for all 
interest periods ending on or before March 31, 2019.  All interest accruing thereafter will 
be paid in cash. 

  

Interest Rate: LIBOR + 6.00% or Base Rate + 5.00%. 

LIBOR and Base Rate borrowings will be subject to a 
1.00% and 4.00 % floor, respectively. Interest shall be 
calculated on a 360-day basis and on the last day of each 
interest period (up to quarterly) for LIBOR borrowings; 
interest on Base Rate borrowings shall be payable monthly. 

 

Default Rate: 2.00% in addition to the Interest Rate, so long as an Event 
of Default has occurred and is continuing. 

 
Closing Fee: None. 

Administration Fee: $50,000 per annum, payable to Agent on an annual basis on each anniversary of the 
original closing date of the Existing Credit Agreement (with the first such payment due 
on November 13, 2018). 

Un-drawn Revolver Fee: 0.50% per annum times the daily average aggregate un-drawn portion of the Revolving 
Facility. 

Availability: Draws under the Revolving Facility will be subject to, in addition to the consent of Agent 
in its sole discretion, compliance with the Credit Documents.  No new draws may be 
made under the Term Facility and amounts repaid under the Term Facility may not be 
reborrowed. 

                                                 
1 To consist of term loan indebtedness to be outstanding under the Existing Credit Agreement prior to the closing of the Amended Credit Facility; no additional term 

loan indebtedness to be funded or committed to be funded upon the closing of the Amended Credit Facility.  The provision for incremental credit facilities in the 
Existing Credit Agreement would be deleted. 
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Amortization: Revolving Facility:  None.  All loans outstanding under the Revolving Credit Facility 
payable on the Revolving Maturity Date.  

Term Facility: The Term Facility shall amortize in consecutive quarterly installments as 
follows:  $250,000 installments on the last day of each fiscal quarter commencing on 
March 31, 2019 through and including December 31, 2019 and $625,000 installments on 
the last day of each fiscal quarter ending thereafter prior to the Term Maturity Date.  

The final balance of the Term Facility shall be payable on the Term Maturity Date. 

Mandatory Prepayments:  Mandatory prepayments (subject to exceptions and baskets to be reasonably determined 
by GSSLG) customary and appropriate for facilities of this type, including 100% of net 
proceeds from asset sales (excluding sales of inventory in the ordinary course of 
business) (including, for the avoidance of doubt, from the Sterling Sale (including receipt 
of escrowed funds from the Sterling Sale) and other sales consummated prior to the 
Closing Date) (it being understood that the reinvestment rights in the Existing Credit 
Agreement would be modified such that the Agent's consent (granted or withheld in its 
sole discretion) shall be required for any utilization thereof); 100% of insurance/casualty 
proceeds, subject to reinvestment rights and limitations consistent with the terms and 
thresholds in the Existing Credit Agreement; 100% of net proceeds from equity issuances 
(including from equity cure contributions); 100% of the proceeds released from the Wells 
Fargo or any other credit card processing reserve; 100% of funded debt issuances (other 
than issuances of permitted debt); the lesser of (x) 50% of excess cash flow and (y) such 
percentage of excess cash flow necessary to permit Company to maintain $1,000,0002 of 
cash on hand immediately after giving effect to such prepayment, in each case, payable 
on an annual basis (with the initial excess cash flow payment due concurrently with the 
delivery of audited financial statements for the fiscal year ending December 31, 2018); 
and 100% of tax refunds.  All such mandatory prepayments applied to the principal of 
loans shall be applied first to the term loans until reduced to $0 and thereafter to 
revolving loans resulting in a corresponding reduction in revolving loan commitments. 

Prepayment Premium: None. 

Collateral: All obligations of the Company and Guarantors under the Credit Documents shall be 
secured by a first-priority perfected lien on and security interest in all now owned and 
hereafter acquired tangible and intangible assets of the Company and the Guarantors, 
including all equity interests in the Company and all equity interests held by the 
Company and any Guarantor, subject to such exceptions as may be mutually agreed. 

Financial Covenants: To include the following financial covenants (together with any additional financial 
covenants determined to be appropriate by GSSLG following further due diligence): 
minimum EBITDA (which shall be tested on a quarterly basis commencing with the last 
day of the fiscal quarter ending March 31, 2018), maximum corporate overhead expenses 
(which shall be tested on a monthly basis commencing with the last day of the fiscal 
month ending January 31, 2018), maximum capital expenditures (which shall be tested on 
a quarterly basis commencing with the last day of the fiscal quarter ending March 31, 
2018 and minimum cash liquidity (which shall be required to be maintained at all times 
and shall be calculated as of any date (x) cash and cash equivalents held in deposit 
accounts subject to control agreements in favor of Agent) as of such date minus (y) 
payables (excluding any payables that are overdue as of the Closing Date) as of such date 
that are greater than or equal to 60 days past due).  The financial covenant levels in 
respect of the above-described financial covenants would be as set forth on Exhibit A. 

Equity Cure For purposes of determining compliance with the minimum EBITDA covenant, the 
Amended Credit Facility would contain an equity cure provision determined to be 
customary and appropriate by GSSLG for the Amended Credit Facility (including by 
virtue of the inclusion of such limitations as are considered to be appropriate by GSSLG).   

                                                 
2 Amount to be reduced for any account payables repaid prior to the due date or any other prepayments made outside the ordinary course of business within the 30 day 

period prior to the date of delivery of the audited financial statements for each year. 
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Affirmative Covenants:  Customary and appropriate for transactions of this type, consistent with the Existing 
Credit Agreement subject to modifications deemed appropriate by GSSLG as described 
in the first paragraph hereof. 

Negative Covenants: Customary and appropriate for transactions of this type, consistent with the Existing 
Credit Agreement subject to modifications deemed appropriate by GSSLG as described 
in the first paragraph hereof (which modifications shall include (w) adding a permission 
in the lien covenant for credit card processing holdbacks to the extent constituting liens 
on terms to be agreed, (x) deletion of allowances for permitted acquisitions, (y) the 
addition of a negative covenant regarding entering into (or amending (or permitting the 
automatic extension of) any such existing agreement in order to extend the term thereof 
(except on an at will basis without further severance obligations) or to increase any 
required severance thereunder), executive compensation, employment and similar 
agreements with a stated contractual term that cannot be terminated by the Company at 
will without obligating the Company to pay severance obligations (excluding, for the 
avoidance of doubt, customary amounts for earned but unpaid salary or paid time off and 
similar obligations), and (z) a permission for Company to pay to Holdings and Holdings 
to pay to its shareholders tax distributions required to be made by Holdings on the terms 
set forth in the amended and restated limited liability company agreement of Holdings to 
be adopted on the Plan Effective Date that is a separate attachment to the Information and 
Disclosure Statement to which this Indicative Term Sheet is attached.  ). 

Representations and  
Warranties, Events of Default,  
and Indemnification: Customary and appropriate for transactions of this type, consistent with the Existing 

Credit Agreement subject to modifications deemed appropriate by GSSLG as described 
in the first paragraph hereof. 

 
 

Other Conditions 
and Requirements: Customary and appropriate for transactions of this type, including, but not limited to, the 

following: 

• The satisfactory completion of the plan of reorganization described in the first 
paragraph of this Indicative Term Sheet and the occurrence of the Plan Effective 
Date on terms satisfactory to GSSLG 

• Satisfactory definitive loan documentation governing the Amended Credit 
Facility ("Credit Documents"), satisfactory legal opinions from counsel to 
Company as may be required by GSSLG, corporate records, and documents 
from public officials and officers’ certificates shall have been delivered; 

• The capital structure of the Company and the Guarantors shall be reasonably 
satisfactory to Agent (including review of lease obligations, trade payables and 
other obligations and liabilities). 

• Other satisfactory due diligence, including but not limited to: business due 
diligence (including receipt of satisfactory budgets and forecasts), legal review, 
receipt and review of employment agreements (including severance) with 
employees  determined to be applicable by Agent on satisfactory terms, and 
review of all executive compensation and employment plans (including 
management equity incentive plans and severance) 

• Representations and warranties in the Credit Documents shall be true and 
correct and (after giving effect to the waiver of events of default described in the 
first paragraph of this Indicative Term Sheet) no default or event of default shall 
exist 

  
Choice of Law: State of New York 
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Expenses: The Company would be required to reimburse post-Plan Effective Date expenses 
(including attorneys' fees) of GSSLG consistent with the terms of the Existing Credit 
Agreement with such modifications as may be determined to be appropriate by GSSLG. 
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This Indicative Term Sheet is intended for discussion purposes only does not purport to summarize all the terms, conditions, 
representations, warranties and other provisions with respect to the transactions referred to herein. This Indicative Term 
Sheet does not constitute an offer, agreement, or commitment by Goldman Sachs to enter into any transaction.  Any such 
commitment (i) would be subject to completion of our credit approval process, (ii) would be subject to the execution and 
delivery of a definitive Commitment Letter (or final documentation for the Amended Credit Facility described herein) 
reasonably acceptable to all parties and their respective counsel, (iii) would be subject to the completion of our legal and 
business due diligence and our satisfaction with the results thereof, and (iv) would assume the accuracy and completeness 
in all material respects of the information provided by or on behalf of the Company and the Guarantors. This Indicative 
Term Sheet is confidential and may not be disclosed to any person or entity other than the Company’s respective officers, 
directors, employees and professional advisors.   
 
It is understood and agreed that Goldman Sachs will act under this Indicative Term Sheet as an independent contractor and 
nothing herein, the transaction contemplated hereby or otherwise, shall be deemed to create a fiduciary duty or fiduciary or 
agency relationship between any equity investor in the Company, the Company, Guarantors or any of their respective 
affiliates, stockholders, employees or creditors, on the one hand, and Goldman Sachs or any of its affiliates, stockholders, 
employees or creditors, on the other.  By accepting this Indicative Term Sheet, the Guarantors and the Company agree that 
they shall not make, and hereby waive, any claim based on an assertion of such a fiduciary duty or relationship.  Nothing in 
this Indicative Term Sheet is intended to confer upon any other person (including affiliates, stockholders, employees or 
creditors of the Company or any Guarantor) any rights or remedies hereunder or by reason hereof.   
 
As you know, Goldman Sachs is a full service financial services firm engaged, either directly or through affiliates in various 
activities, including securities trading, investment banking and financial advisory, investment management, principal 
investment, hedging, financing and brokerage activities and financial planning and benefits counseling for both companies 
and individuals.  In the ordinary course of these activities, Goldman Sachs may make or hold a broad array of investments 
and actively trade debt and equity securities (or related derivative securities) and/or financial instruments (including loans) 
for its own account and for the accounts of its customers and may at any time hold long and short positions in such 
securities and/or instruments.  Such investment and other activities may involve securities and instruments of the Company 
or any Guarantor, as well as of other entities and persons and their affiliates which may (i) be involved in transactions 
arising from or relating to the transaction described herein, (ii) be customers or competitors of the Company or any 
Guarantor, or (iii) have other relationships with the Company or any Guarantor.  In addition, Goldman Sachs may provide 
investment banking, underwriting and financial advisory services to such other entities and persons.  Goldman Sachs may 
also co-invest with, make direct investments in, and invest or co-invest client monies in or with funds or other investment 
vehicles managed by other parties, and such funds or other investment vehicles may trade or make investments in securities 
of the Company or such other entities.  The transactions contemplated hereby may have a direct or indirect impact on the 
investments, securities or instruments referred to in this paragraph.  Although Goldman Sachs in the course of such other 
activities and relationships may acquire information about the transaction contemplated hereby or other entities and 
persons which may be the subject of the transactions contemplated hereby, Goldman Sachs shall have no obligation to 
disclose such information, or the fact that Goldman Sachs is in possession of such information, to the Company, any 
Guarantor or any of their affiliates or to use such information on behalf of the Company, any Guarantor or any of their 
affiliates. 
  

Remainder of Page Intentionally Blank 
 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 225 of 451



 

EXHIBIT A 
 

Financial Covenant Levels 
 

DRAFT – TO BE FINALIZED 
 
Minimum Consolidated Adjusted EBITDA:  
 
Consolidated Adjusted EBITDA to be defined as follows: 
 
“Consolidated Adjusted EBITDA” means, for any period, an amount determined for Holdings and its 
Subsidiaries on a consolidated basis equal to (i) the sum, without duplication, of the amounts for such 
period of (a) Consolidated Net Income, plus (b) Consolidated Interest Expense, plus (c) provisions or 
other recorded expense for taxes based on income, plus (d) total depreciation expense, plus (e) total 
amortization expense, plus (f) other non-Cash items reducing Consolidated Net Income (excluding any 
such non-Cash item to the extent that it represents an accrual or reserve for potential Cash items in any 
future period or amortization of a prepaid Cash item that was paid in a prior period), plus (g) the actual 
amount of non-capitalized discrete legal fees and expenses directly related to the restructuring 
contemplated hereby incurred on or prior to March 31, 2018, plus (h) the actual amount of non-
capitalized discrete occupancy costs related to the Company's leases for real property in Minot, North 
Dakota and Alexandria, Virginia incurred on or prior to March 31, 2018, plus (i) credit card processing 
hold-back amounts (if such amounts result in a reduction to Consolidated Net Income in the calculation 
thereof), plus (j) in each case to the extent incurred on or before December 31, 2018, (x) employee 
compensation payments required under key employee retention plans and key employee incentive plans 
that in each case have been expressly approved by Administrative Agent, and (y) employee 
compensation for the Innovation Advisor to the CEO in an amount not to exceed the base salary 
permitted under the May 26, 2017 amended employment agreement for such employee, plus (k) 
increases in current deferred revenue, plus (l) permitted prepared or accrued expense adjustments in an 
amount not to exceed an amount in respect of any period to be set forth on a schedule to be mutually 
agreed, minus (ii) the sum, without duplication of the amounts for such period of (a) other non-Cash 
items increasing Consolidated Net Income for such period (excluding any such non-Cash item to the 
extent it represents the reversal of an accrual or reserve for potential Cash item in any prior period), 
plus (b) interest income, plus (c) other income, plus (d) capitalized software development costs, plus (e) 
decreases in current deferred revenue.   
 
In addition to the definition as set forth above, Agent and Company to discuss the inclusion of changes 
in current expenses as an adjustment in the calculation of Consolidated Adjusted EBITDA. 
 
Consolidated Adjusted EBITDA shall be measured on an trailing twelve month basis, provided that for 
calculation of Consolidated Adjusted EBITDA for the fiscal quarters ending March 31, 2018, June 30, 
2018 and September 30, 2018, Consolidated Adjusted EBITDA shall be calculated on an annualized 
basis from the period commencing on January 1, 2018 through the last day of the applicable quarter. 
 
The covenant levels for Consolidated Adjusted EBITDA shall be as follows: 
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Fiscal Quarter Ending Minimum Consolidated Adjusted 
EBITDA  

March 31, 2018 $4,333,333 

June 30, 2018 $4,500,000 

September 30, 2018 $4,625,000 

December 31, 2018 $4,750,000 

March 31, 2019 $4,875,000 

June 30, 2019 $5,000,000 

September 30, 2019  $5,125,000 

December 31, 2019 $5,250,000 

March 31, 2020 $5,375,000 

June 30, 2020 $5,500,000 

September 30, 2020 $5,625,000 

December 31, 2020 $5,750,000 

March 31, 2021 $5,875,000 

June 30, 2021 $6,000,000 

September 30, 2021 $6,125,000 

December 31, 2021 $6,250,000 

March 31, 2022 $6,375,000 

June 30, 2022 $6,500,000 

September 30, 2022 $4,333,333 

December 31, 2022 and each 
fiscal quarter thereafter 

$4,500,000 

 
 
Maximum Quarterly Capital Expenditures: 
 
The maximum permitted quarterly capital expenditures in each fiscal quarter shall be determined by 
reference to Consolidated Adjusted EBITDA as of the last day of the of the fiscal quarter preceding 
such fiscal quarter; provided that (i) the limit set forth in Level III below shall be applicable to fiscal 
quarter ending March 31, 2018. 
 

Level Consolidated Adjusted 
EBITDA for the period 
ending the last day of 

the prior fiscal quarter 

Maximum permitted 
capital expenditures for 

such quarter 
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Level Consolidated Adjusted 
EBITDA for the period 
ending the last day of 

the prior fiscal quarter 

Maximum permitted 
capital expenditures for 

such quarter 

I Greater than $7,000,000 $150,000 

II Greater than $6,500,000 
and less than or equal to 

$7,000,000 

$110,000 

III Less than or equal to 
$6,500,000 

$50,000 

 
The amount of permitted capital expenditures in respect of any fiscal quarter shall be increased by the 
aggregate amount of unused permitted capital expenditures for the immediately preceding three fiscal 
quarters (with amounts in any fiscal quarter deemed to be applied last to any such carried forward 
amount).  Certain capital expenditures for new facility installations (in amounts and subject to criteria 
to be mutually agreed) would not count toward the foregoing limits. 

 
Minimum Cash Liquidity 
 
Minimum cash liquidity to be at least $50,000 at all times through and including June 30, 2018, 
$100,000 at all times from July 1, 2018 through and including December 31,2018, and $250,000 at all 
times from and after January 1, 2019. 
 
Maximum Monthly Corporate Overhead: 
 
Consolidated Corporate Overhead to be defined as follows: 
 
"Consolidated Corporate Overhead" means, for any period, the aggregate of all expenditures of 
Holdings and its Subsidiaries during such period determined on a consolidated basis in accordance with 
GAAP, excluding (a) costs of goods sold with respect to specific products, sales or customer 
relationships, production and deployment expenses, and leases of equipment (whether or not capital 
leases), (b) Consolidated Interest Expense, (c) provisions or other recorded expense for taxes based on 
income, (d) total depreciation expense, (e) total amortization expense, (f) other non-Cash items 
reducing Consolidated Net Income (excluding any such non-Cash item to the extent that it represents 
an accrual or reserve for potential Cash items in any future period or amortization of a prepaid Cash 
item that was paid in a prior period), (g) the actual amount of non-capitalized discrete legal fees and 
expenses directly related to the restructuring contemplated hereby incurred on or prior to March 31, 
2018, (h) the actual amount of non-capitalized discrete occupancy costs related to the Company's leases 
for real property in Minot, North Dakota and Alexandria, Virginia incurred on or prior to March 31, 
2018, plus (i) credit card processing hold-back amounts (if such amounts result in a reduction to 
Consolidated Net Income in the calculation thereof), (j) permitted prepaid or accrued expense 
adjustments in an amount for any period not to exceed the amount for such period set forth on a 
schedule to be mutually agreed, and (k) in each case to the extent incurred on or before December 31, 
2018, (x) employee compensation payments required under key employee retention plans and key 
employee incentive plans that in each case have been expressly approved by Administrative Agent, and 
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(y) employee compensation for the Innovation Advisor to the CEO in an amount not to exceed the base 
salary permitted under the May 26, 2017 amended employment agreement for such employee. 
 
-In addition to the definition as set forth above, Agent and Company shall discuss the inclusion of 
further adjustments to the calculation of Consolidated Corporate Overhead related to certain non-
recurring costs incurred in January, February and March of 2018. 
 
The maximum permitted Consolidated Corporate Overhead in each month shall be determined by 
reference to Consolidated Adjusted EBITDA as of the last day of the of the fiscal quarter most recently 
ended before the commencement of such month in respect of which financial reporting has been 
delivered to Agent prior to the commencement of such month; provided that (i) this covenant shall not 
be tested in any month to the extent that Consolidated Adjusted EBITDA as of such most recently 
ended fiscal quarter is greater than $7,500,000, (ii) the limit set forth in Level IV below shall be 
applicable beginning January 2018 and in each month until the first month commencing after the 
delivery of financial statements and a compliance certificate for the fiscal quarter ending March 31, 
2018.  

Level Consolidated Adjusted 
EBITDA for the prior 

fiscal quarter 

Maximum permitted 
corporate overhead 

expense for such month 

I Greater than $6,500,000 
and less than or equal to 

$7,000,000 

$1,250,000 

II Greater than $6,000,000 
and less than or equal to 

$6,500,000 

$1,220,833 

III Greater than $5,500,000 
and less than or equal to 

$6,000,000 

$1,166,667 

IV Less than or equal to 
$5,500,000 

$1,129,167 
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INDICATIVE TERM SHEET 

DATED [__________], 2017 
 

FOR DISCUSSION PURPOSES ONLY 
EXIT SENIOR SECURED CREDIT FACILITY 

 
Documentation and Facility: The proposed exit credit facility described herein (the "Facility") would be provided 

concurrently with the effectiveness of the plan of reorganization (such plan of 
reorganization, the "Plan", and such date of effectiveness of the Plan, the "Plan Effective 
Date") in respect of Advance Science Technologies, Inc. (formerly known as SID-GB, 
Inc.) and FS-IP, LLC (formerly known as SID-IP, LLC) that is a separate attachment to 
the Information and Disclosure Statement to which this Indicative Term Sheet is 
attached.  The documentation for the Facility is expected to be based upon the 
documentation executed in connection with the Credit and Guaranty Agreement dated as 
of November 13, 2015 (as amended, restated, amended and restated, supplemented or 
otherwise modified from time to time (the credit facility evidenced thereby, the "Fortior 
Facility") by and among SureID, Inc., the affiliates of SureID, Inc. party thereto as 
guarantors, the lenders party thereto, and Goldman Sachs Specialty Lending Group, L.P. 
("GSSLG"), as Administrative Agent, Collateral Agent and Lead Arranger except as set 
forth herein and as otherwise reasonably determined to be appropriate by GSSLG.  In 
addition, each of the terms set forth herein are subject to change as may be agreed 
following the date hereof and on or prior to the Plan Effective Date between GSSLG and 
the Company. 

Company: Advance Science Technologies, Inc., an Oregon corporation (formerly known as SID-
GB, Inc.) (the "Company"). 

Guarantors: Any and all direct and indirect subsidiaries of the Company, if any, as may from time to 
time exist (collectively, the “Guarantors”).  For the avoidance of doubt, neither of 
FSIHC, LLC or Fortior Solutions, LLC (or any direct or indirect subsidiaries thereof) will 
be Guarantors or subsidiaries of the Company. 

Sole Lead Arranger: GSSLG or one of its affiliates as may be designated by GSSLG (in such capacity, the 
“Arranger”). 

Administrative Agent: GSSLG or one of its affiliates as may be designated by GSSLG (in such capacity, 
“Agent”). 

Lenders: At the closing, which shall be upon the Plan Effective Date (the "Closing Date"), GSSLG 
and/or one or more of its affiliates and/or other financial institutions selected by GSSLG 
(with assignments following the closing to be subject to the terms of the definitive credit 
documentation for the Exit Facility) (each, a “Lender” and, collectively, the “Lenders”). 

Credit Facility: A term loan facility in an amount to be confirmed in an amount sufficient to repay the 
outstanding direct obligations of AST (the "AST Direct Obligations") in respect of the 
Fortior Facility pursuant to the Post-Petition Reorganization (as defined in the Plan) after 
giving effect to the reduction of the amount of the Fortior Facility constituting direct 
obligations owing by Fortior Solutions, LLC to GSSLG and its affiliates pursuant to the 
plan to $20,000,000 pursuant to the Post-Petition Reorganization, minus the amount of 
the AST Direct Obligations that are converted to or exchanged for equity interests of 
Company to be owned by GSSLG or an affiliate thereof designated by GSSLG pursuant 
to the Plan of Reorganization and any other amounts that are otherwise waived or deemed 
with GSSLG's consent pursuant to the plan, plus, if so elected by GSSLG, the amount of 
any un-reimbursed expenses incurred by GSSLG and its affiliates in connection with the 
consummation of the Plan. 
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Uses of Proceeds: Term Facility:  To be used solely to refinance and repay the AST Direct Obligations on 
the Closing Date and, if so elected by GSSLG, to reimburse GSSLG for its expenses in 
connection with the consummation of the Plan on the Closing Date. 

  
Maturity Date: December 31, 2020 or as otherwise determined by GSSLG (the "Maturity Date"). 

Interest Rates: Interest will accrue at a rate to be determined and will be capitalized and paid in kind for 
all interest periods except as otherwise determined by GSSLG unless demanded to be 
paid in cash by Agent during the continuance of an Event of Default, at rates to be 
determined by GSSLG following the date hereof. 

  

Default Rate: 2.00% in addition to the normally applicable interest rate, so 
long as an Event of Default has occurred and is continuing. 

 
Closing/Admin Fees: None except as otherwise determined by GSSLG. 

Availability: No draws may be made under the Facility after the Closing Date and amounts repaid 
under the Facility may not be reborrowed. 

Amortization: No scheduled amortization on the Facility shall be payable before the Maturity Date.  The 
final balance of the Term Facility shall be payable on the Term Maturity Date. 

Mandatory Prepayments:  Mandatory prepayments to be as determined by GSSLG to be appropriate for facilities of 
this type. 

Prepayment Premium: None 

Collateral: All obligations of the Company and Guarantors under the Credit Documents shall be 
secured by a first-priority perfected lien on and security interest in all now owned and 
hereafter acquired tangible and intangible assets of the Company and the Guarantors, 
including all equity interests in the Company and all equity interests held by the 
Company and any Guarantor, subject to such exceptions as may be mutually agreed. 

Financial Covenants: To be determined by GSSLG. 

Affirmative Covenants:  Customary and appropriate for transactions of this type as determined to be appropriate 
by GSSLG. 

Negative Covenants: Customary and appropriate for transactions of this type as determined to be appropriate 
by GSSLG. 

Representations and  
Warranties, Events of Default,  
and Indemnification: Customary and appropriate for transactions of this type as determined to be appropriate 

by GSSLG 

 
 

Other Conditions 
and Requirements: Customary and appropriate for transactions of this type, including, but not limited to, the 

following: 

• The satisfactory completion of the plan of reorganization described in the first 
paragraph of this Indicative Term Sheet and the occurrence of the Plan Effective 
Date on terms satisfactory to GSSLG 

  FS-IP, LLC shall have merged with and into the Company 
  Certain intellectual property and other assets (the identity of which shall be 

 acceptable to Agent) shall have been transferred from SureID, Inc. to 
 Company and/or FS-IP, LLC as predecessor to Company in a manner acceptable 
 to Agent  
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• Satisfactory definitive loan documentation governing the Facility to be executed 
and delivered ("Credit Documents"), corporate records, and documents from 
public officials and officers’ certificates shall have been delivered; 

• The capital structure of the Company and the Guarantors shall be reasonably 
satisfactory to Agent 

• Other satisfactory due diligence, including but not limited to: business due 
diligence (including receipt of satisfactory budgets and forecasts), legal review, 
receipt and review of employment agreements and incentive plans with 
employees determined to be applicable by Agent on satisfactory terms 

• Representations and warranties in the Credit Documents shall be true and 
correct and no default or event of default shall exist 

 
  

Choice of Law: State of New York 

Expenses: The Company would be required to reimburse GSSLG expenses pursuant to definitive 
documentation for the Facility.  
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This Indicative Term Sheet is intended for discussion purposes only does not purport to summarize all the terms, conditions, 
representations, warranties and other provisions with respect to the transactions referred to herein. This Indicative Term 
Sheet does not constitute an offer, agreement, or commitment by Goldman Sachs to enter into any transaction.  Any such 
commitment (i) would be subject to completion of our credit approval process, (ii) would be subject to the execution and 
delivery of a definitive Commitment Letter (or final documentation for the Amended Credit Facility described herein) 
reasonably acceptable to all parties and their respective counsel, (iii) would be subject to the completion of our legal and 
business due diligence and our satisfaction with the results thereof, and (iv) would assume the accuracy and completeness 
in all material respects of the information provided by or on behalf of the Company and the Guarantors. This Indicative 
Term Sheet is confidential and may not be disclosed to any person or entity other than the Company’s respective officers, 
directors, employees and professional advisors.   
 
It is understood and agreed that Goldman Sachs will act under this Indicative Term Sheet as an independent contractor and 
nothing herein, the transaction contemplated hereby or otherwise, shall be deemed to create a fiduciary duty or fiduciary or 
agency relationship between any equity investor in the Company, the Company, Guarantors or any of their respective 
affiliates, stockholders, employees or creditors, on the one hand, and Goldman Sachs or any of its affiliates, stockholders, 
employees or creditors, on the other.  By accepting this Indicative Term Sheet, the Guarantors and the Company agree that 
they shall not make, and hereby waive, any claim based on an assertion of such a fiduciary duty or relationship.  Nothing in 
this Indicative Term Sheet is intended to confer upon any other person (including affiliates, stockholders, employees or 
creditors of the Company or any Guarantor) any rights or remedies hereunder or by reason hereof.   
 
As you know, Goldman Sachs is a full service financial services firm engaged, either directly or through affiliates in various 
activities, including securities trading, investment banking and financial advisory, investment management, principal 
investment, hedging, financing and brokerage activities and financial planning and benefits counseling for both companies 
and individuals.  In the ordinary course of these activities, Goldman Sachs may make or hold a broad array of investments 
and actively trade debt and equity securities (or related derivative securities) and/or financial instruments (including loans) 
for its own account and for the accounts of its customers and may at any time hold long and short positions in such 
securities and/or instruments.  Such investment and other activities may involve securities and instruments of the Company 
or any Guarantor, as well as of other entities and persons and their affiliates which may (i) be involved in transactions 
arising from or relating to the transaction described herein, (ii) be customers or competitors of the Company or any 
Guarantor, or (iii) have other relationships with the Company or any Guarantor.  In addition, Goldman Sachs may provide 
investment banking, underwriting and financial advisory services to such other entities and persons.  Goldman Sachs may 
also co-invest with, make direct investments in, and invest or co-invest client monies in or with funds or other investment 
vehicles managed by other parties, and such funds or other investment vehicles may trade or make investments in securities 
of the Company or such other entities.  The transactions contemplated hereby may have a direct or indirect impact on the 
investments, securities or instruments referred to in this paragraph.  Although Goldman Sachs in the course of such other 
activities and relationships may acquire information about the transaction contemplated hereby or other entities and 
persons which may be the subject of the transactions contemplated hereby, Goldman Sachs shall have no obligation to 
disclose such information, or the fact that Goldman Sachs is in possession of such information, to the Company, any 
Guarantor or any of their affiliates or to use such information on behalf of the Company, any Guarantor or any of their 
affiliates. 
  

Remainder of Page Intentionally Blank 
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MATERIAL TERMS OF LONG-TERM INCENTIVE PLAN  
CLASS P INCENTIVE UNITS  

(“LTIP”) 

1. Class P Incentive Units  

a. Non-voting incentive units 
b. Intended to be treated as “profits interests” for tax purposes 

2. Number of Units available for issuance under Plan -- 1,153,690 

a. Amounts payable under the Plan are a reduction in amounts otherwise payable to 
Class A Units 

b. Effectively 10% of the value of the Company  

3. Participants  

a. Management and certain key employees, as approved by the Board 

4. Threshold Amount 

a. Fair market value of units at time of issuance 

5. Vesting  

a. Standard Vesting -- Monthly over two years 
b. Accelerated Vesting 

i. Full vesting of unvested units upon a sale of the company  
ii. If a participant is terminated without cause or quits for good reason the 

number of units that would have vested in the next 12 months will 
immediately vest 

6. Company Repurchase Right  

a. Company has 30 days to elect to exercise repurchase right following termination 
of employment for any reason, including death or disability 

b. Repurchase price -- Fair market value of units as determined in good faith by the 
board (FMV) 

c. Payment terms 
i. If FMV of units is not more than $100,000, repurchase price is paid 

monthly over 1 year  
ii. If FMV of units is greater than $100,000, initial $100,000 payable 

monthly over the 1st year, with the balance payable monthly over the 
following two years 

iii. If the Company is sold prior to payment in full of the purchase price, the 
remaining balance will be payable in connection with such sale  

iv. Interest to accrue on the unpaid amount at prime rate + 2% 

7. Distributions 

a. Vested Class P Units share pro rata in distributions to other Members 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 236 of 451



- 2 - 
137758183.1  

b. Tax distributions allocated to non-vested units to the extent income is allocated to 
those units 
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AGREEMENT AND PLAN OF MERGER 

This AGREEMENT AND PLAN OF MERGER (“Plan of Merger”) is entered into as 
of [], 2017 by and among FS MERGER SUB, INC., an Oregon corporation (“Merger Sub”), 
ADVANCE SCIENCE TECHNOLOGIES, INC., an Oregon corporation (“AST”), and 
FORTIOR SOLUTIONS, INC., an Oregon corporation, formerly SureID, Inc. (the “Company”). 

RECITALS 

A. Fortior Solutions, Inc. is a corporation organized and existing under the laws of 
the State of Oregon, with its principal office in Hillsboro, Oregon. 

B. AST is a corporation organized and existing under the laws of the State of 
Oregon, with its principal office in Hillsboro, Oregon, and is a wholly owned subsidiary of the 
Company. 

B. FS Merger Sub, Inc. is a corporation organized and existing under the laws of the 
State of Oregon, with its principal office in Hillsboro, Oregon, and is a wholly owned subsidiary 
of AST.  The authorized and outstanding capital stock of Merger Sub is as follows: 

Designation of Class 
Number of 

Authorized Shares 

Number of 
Issued and 

Outstanding 
Shares Sole Shareholder 

Common Stock, 
$0.0001 par value 
per share 

10,000,000 1,000,000 Advance Science Technologies, 
Inc., a wholly-owned subsidiary 

of Fortior Solutions, Inc. 

C. The Company and its direct subsidiary, AST, and its indirect subsidiary, Merger 
Sub, deem it advisable and in the best interests of the corporations and their shareholders that 
Merger Sub be merged with and into the Company (the “Merger”) as authorized by the laws of 
the States of Oregon. 

AGREEMENT 

In consideration of the foregoing recitals and of the covenants and agreements hereinafter 
set forth and for the purpose of prescribing the terms and conditions of the Merger, the parties 
agree as follows: 

1. Merger; Effectiveness

Pursuant to the applicable provisions of the Oregon Revised Statutes in accordance with 
the terms and conditions of this Agreement, Merger Sub shall be merged with and into the 
Company, the separate corporate existence of Merger Sub shall thereupon cease and the 
Company shall continue as the surviving corporation of the Merger and a wholly owned 
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subsidiary of AST.  The Company, as the surviving corporation of the Merger, is hereinafter 
sometimes referred to as the “Surviving Corporation”. 

Upon completion of the following events: 

(a) the approval of the Plan of Merger as stated herein by the Board of Directors of 
each of the corporations; and 

(b) the execution by the Company of Articles of Merger incorporating this Agreement 
and the filing of such Articles of Merger with the Secretary of State of the State of Oregon; 

(c) the Merger shall become effective upon the later of [__________] or on the filing 
date with the Oregon Secretary of State (the “Effective Time of the Merger”). 

2. Articles of Incorporation 

The Articles of Incorporation of Merger Sub shall, at the Effective Time of the Merger, 
be the Articles of Incorporation of the Surviving Corporation until the same shall be altered, 
amended or repealed. 

3. Bylaws 

The Bylaws of the Merger Sub in effect at the Effective Time of the Merger shall, at the 
Effective Time of the Merger, be the Bylaws of the Surviving Corporation. 

4. Directors and Officers 

The directors and officers of the Company in office at the Effective Time of the Merger 
shall, at the Effective Time of the Merger, continue as the directors and officers of the Surviving 
Corporation and shall hold such offices in accordance with and subject to the Articles of 
Incorporation and Bylaws of the Surviving Corporation, as in effect immediately after the 
Effective Time of the Merger. 

5. Conversion of Shares and Rights to Purchase Shares 

(a) Subject to the terms and conditions of this Plan of Merger, at the Effective Time 
of the Merger, by virtue of the Merger and without any action on the part of AST, Merger Sub, 
the Company, or the holders of any of the following securities, (i) each share of common stock of 
the Company that is outstanding immediately prior to the Effective Time of the Merger shall be 
canceled and extinguished and automatically converted into the right to receive one share of 
common stock of AST, and (ii) each share of preferred stock of the Company that is outstanding 
immediately prior to the Effective Time of the Merger shall be canceled and extinguished and 
automatically converted into the right to receive one share of preferred stock of AST.  
Notwithstanding anything to the contrary set forth herein, subject to the terms and conditions of 
this Plan of Merger, at the Effective Time of the Merger, by virtue of the Merger and without any 
action on the part of AST, Merger Sub, the Company, or the holders of any of the following 
securities, each  share of capital stock of  the Company that is owned by AST, Merger Sub or the 
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Company, in each case immediately prior to the Effective Time of the Merger, shall be cancelled 
and extinguished without any conversion thereof and no consideration shall be paid or payable in 
respect thereof.  

(b) At the Effective Time of the Merger, each option or warrant to purchase shares of 
common stock of the Company that is outstanding immediately prior to the Effective Time of the 
Merger, whether or not then vested or exercisable, shall be assumed by AST and converted into 
an option or warrant, as applicable, to acquire and equal number of shares of common stock of 
AST. 

6. Rights, Duties, Powers, Liabilities, Etc. 

At the Effective Time of the Merger, the separate existence of Merger Sub shall cease, 
and Merger Sub shall be merged in accordance with the provisions of this Plan of Merger with 
and into the Surviving Corporation, which shall possess all the properties and assets, and all the 
rights, privileges, powers, immunities and franchises, of whatever nature and description, and 
shall be subject to all restrictions, duties and liabilities of each of the corporations; and all such 
things shall be taken and deemed to be transferred to and vested in the Surviving Corporation 
without further act or deed; and the title to any real estate, or any interest therein, vested by deed 
or otherwise in either of the corporations, shall be vested in the Surviving Corporation without 
reversion or impairment.  Any claim existing or action or proceeding, whether civil, criminal or 
administrative, pending by or against either corporation, may be prosecuted to judgment or 
decree as if the Merger had not taken place, and the Surviving Corporation may be substituted in 
any such action or proceeding. 

7. Implementation. 

(a) Each of the corporations hereby agrees that at any time or from time to 
time as and when requested by the Surviving Corporation, or by its successors or assigns, it will 
so far as it is legally able, execute and deliver, or cause to be executed and delivered in its name 
by its last acting officers, or by the corresponding officers of the Surviving Corporation, each of 
whom is hereby irrevocably appointed as attorney-in-fact for such purposes, all such 
conveyances, assignments, transfers, deeds or other instruments, and will take or cause to be 
taken such further or other actions as the Surviving Corporation, its successors or assigns, may 
deem necessary or desirable in order to evidence the transfer, vesting and devolution of any 
property, right, privilege, power, immunity or franchise to vest or perfect in or confirm to the 
Surviving Corporation, its successors or assigns, title to and possession of all the property, rights, 
privileges, powers, immunities, franchises and interests referred to in this Agreement and 
otherwise to carry out the intent and purposes hereof. 

(b) Each of the corporations shall take, or cause to be taken, all action or do, 
or cause to be done, all things necessary, proper or advisable under the laws of the State of 
Oregon to consummate and make effective the Merger. 
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8. Capital 

On the date of the Merger the outstanding shares of common stock of the Surviving 
Corporation, as the same shall have been continued, in accordance with the provisions hereof, 
shall be issued and outstanding. 

9. Termination 

This Agreement may be terminated for any reason at any time before the filing of such 
Articles of Merger with the Secretary of State of the State of Oregon by resolution of the Board 
of Directors of the Company. 

10. Amendment 

This Agreement may, to the extent permitted by law, be amended, supplemented or 
interpreted at any time by action taken by the Board of Directors of the Company in accordance 
with applicable law. 

IN WITNESS WHEREOF, each of the undersigned has duly executed this 
AGREEMENT AND PLAN OF MERGER effective as of the date first set forth above. 
 
FORTIOR SOLUTIONS, INC.,  
  an Oregon corporation 
 
 
By:       

Name:   
Title:   

FS MERGER SUB, INC.,   
  an Oregon corporation 
 
 
By:       

Name:   
Title:   

 

ADVANCE SCIENCE TECHNOLOGIES, 
INC.,   
  an Oregon corporation 
 
 
By:       

Name:   
Title:   
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Schuyler G. Carroll 
Alan D. Smith (pro hac vice pending) 
PERKINS COIE LLP 
30 Rockefeller Center, 22nd Floor 
New York, NY  10112-0085 
Telephone: 212.262.6900 
Facsimile: 212.977.1649 
Email: scarroll@perkinscoie.com 
 adsmith@perkinscoie.com 
 

 

Proposed Counsel for Debtors-in-Possession 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  X  
In re: 
 
ADVANCE SCIENCE TECHNOLOGIES, 
INC., and 
FS-IP, LLC 

Debtors. 1 

: 
: 
: 
: 
: 
: 

Chapter 11 
 
Case No. ________________ 
 
Joint Administration Requested 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  X  
 

DEBTORS’ JOINT PREPACKAGED PLAN OF REORGANIZATION 

Advance Science Technologies, Inc., an Oregon corporation (“AST”), and FS-IP LLC, a 

New York limited liability company (“FS-IP”), as debtors and debtors-in-possession in the 

above-captioned chapter 11 case (each a “Debtor” and collectively the “Debtors”), propose this 

joint prepackaged plan of reorganization for the resolution of the outstanding claims against and 

interests in the Debtors pursuant to chapter 11 of the Bankruptcy Code.  

For a discussion of the Debtors’ history, businesses, assets, results of operations, 

historical financial information, projections of future operations, and a summary and description 

of the Plan and certain related matters, holders of Claims and Interests may refer to the 

Information and Disclosure Statement disseminated to holders of impaired Claims and Interests 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification 
number, are:  Advance Science Technologies, Inc. (6977); and FS-IP LLC (5674).  Contemporaneously 
herewith, the Debtors have filed a motion requesting joint administration of the Debtors’ bankruptcy 
cases. 
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and to shareholders of Fortior Solutions, Inc. (formerly known as SureID, Inc.) on or about 

December 5, 2017 (the “Disclosure Statement”).     
 

THE PROPONENTS OF THE PLAN ENCOURAGE ALL HOLDERS OF CLAIMS AND 
INTERESTS TO READ THE PLAN AND THE DISCLOSURE STATEMENT IN THEIR 

ENTIRETY, INCLUDING BUT NOT LIMITED TO HOLDERS OF CLAIMS AND 
INTERESTS ENTITLED TO VOTE TO ACCEPT OR REJECT THE PLAN. 
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ARTICLE I. 
 

DEFINED TERMS, RULES OF INTERPRETATION, COMPUTATION 
OF TIME, AND GOVERNING LAW 

A. Defined Terms. 

As used in the Plan, capitalized terms have the meanings set forth below.  

“Administrative Agent” means Goldman Sachs Specialty Lending Group, L.P., in its 

capacity as administrative agent under the Senior Secured Loan Documents, and its successors in 

such capacity. 

“Administrative Claim” means any Claim for costs and expenses of administration of 

the Estates pursuant to section 503(b) or 507(a)(2) of the Bankruptcy Code, including any Cure 

Claim. 

“Affiliate” has the meaning set forth in section 101(2) of the Bankruptcy Code. 

“Allowed” means with respect to any Claim, except as otherwise provided herein:  (a) a 

Claim that either is not a Disputed Claim or has been allowed by a Final Order; (b) a Claim that 

is allowed (i) pursuant to the terms of the Plan, (ii) in any stipulation that is approved by the 

Bankruptcy Court, or (iii) pursuant to any contract, instrument, indenture, or other agreement 

entered into or assumed in connection herewith; (c) a Claim relating to a rejected Executory 

Contract or Unexpired Lease that either (i) is not a Disputed Claim or (ii) has been allowed by a 

Final Order; or (d) a Claim as to which a Proof of Claim has been timely Filed and as to which 

no objection has been Filed by the Claims Objection Deadline; provided that the Senior Secured 

Claims shall be deemed Allowed. 

“Assumed Executory Contract and Unexpired Lease List” means the list (as may be 

amended by the Debtors from time to time prior to the Effective Date with the reasonable 

consent of the Administrative Agent) of Executory Contracts and Unexpired Leases (including 
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any amendments or modifications thereto) that will be assumed by the Debtors pursuant to 

Article V of the Plan.  The Assumed Executory Contract and Unexpired Lease List shall be Filed 

as part of the Plan Supplement.  

“AST” means Advance Science Technologies, Inc., an Oregon corporation, a Debtor in 

the Chapter 11 Cases.   

“AST Obligations” is defined in Section IV.B.(f) (part of The Post-Petition 

Reorganization) below. 

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101−1532. 

“Bankruptcy Court” means the United States Bankruptcy Court for the Southern 

District of New York. 

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure promulgated 

under section 2075 of the Judicial Code and the general, local, and chambers rules of the 

Bankruptcy Court. 

“Business Day” means any day, other than a Saturday, Sunday, or “legal holiday” (as 

defined in Bankruptcy Rule 9006(a)). 

“Cash” means cash and cash equivalents, including bank deposits, checks, and other 

similar items in legal tender of the United States of America. 

“Cash Collateral Orders” means the [Order Authorizing the Debtors to Use Cash 

Collateral on an Interim Basis entered by the Bankruptcy Court __________ as Docket No. ___] 

and the [Order Authorizing the Debtors to Use Cash Collateral on a Final Basis entered by the 

Bankruptcy Court __________ as Docket No. ___].   

“Causes of Action” means any claims, causes of action, demands, rights, actions, suits, 

obligations, liabilities, accounts, defenses, offsets, powers, privileges, licenses, and franchises of 
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any kind or character whatsoever, known, unknown, contingent or non-contingent, matured or 

unmatured, suspected or unsuspected, in contract or in tort, in law or in equity, or pursuant to any 

other theory of law. Causes of Action also include:  (a) all rights of setoff, counterclaim, or 

recoupment and claims on contracts or for breaches of duties imposed by law; (b) the right to 

object to or otherwise contest Claims or Interests, except as otherwise provided in the Plan, the 

Confirmation Order, or other order of the Bankruptcy Court; and (c) claims pursuant to sections 

362, 510, 542, 543, 544 through 550, or 553 of the Bankruptcy Code.   

“Chapter 11 Cases” means (a) when used with reference to a particular Debtor, the case 

pending for that Debtor under chapter 11 of the Bankruptcy Code in the Bankruptcy Court, and 

(b) when used with reference to all the Debtors, the administratively consolidated chapter 11 

cases pending for the Debtors in the Bankruptcy Court. 

“Claim” means any claim against the Debtors, as defined in section 101(5) of the 

Bankruptcy Code. 

“Class” means a class of Claims or Interests as set forth in Article III of the Plan pursuant 

to section 1122(a) of the Bankruptcy Code. 

“Confirmation” means the entry of the Confirmation Order on the docket of the Chapter 

11 Cases. 

“Confirmation Date” means the date upon which the Bankruptcy Court enters the 

Confirmation Order on the docket of the Chapter 11 Cases, within the meaning of Bankruptcy 

Rules 5003 and 9021. 

“Confirmation Hearing” means the hearing held by the Bankruptcy Court to consider 

approval of the Disclosure Statement pursuant to sections 1125(a) and 1126 of the Bankruptcy 
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Code and Confirmation of the Plan pursuant to section 1129 of the Bankruptcy Code, as such 

hearing may be continued from time to time. 

“Confirmation Order” means the order of the Bankruptcy Court confirming the Plan 

pursuant to section 1129 of the Bankruptcy Code, in form and substance satisfactory to the 

Administrative Agent and the Exit Financing Agent. 

“Consummation” means the occurrence of the Effective Date. 

“Cure Claim” means a Claim based upon the Debtors’ defaults on an Executory 

Contract or Unexpired Lease at the time such contract or lease is assumed by the Debtors 

pursuant to section 365 of the Bankruptcy Code. 

“Debtors” means AST and FS-IP. 

“Disclosure Statement” is defined in the preamble to this Plan which, to the extent 

necessary, constituted a prepetition solicitation in connection with this Plan.   

“Disputed” means any Claim or Interest with respect to which the Debtors or 

Reorganized Debtors have disputed in writing the amount, enforceability or validity of such 

Claim or Interest, whether or not such writing is Filed. 

“Effective Date” means, with respect to the Plan, the date that is a Business Day selected 

by the Debtors on which:  (a) no stay of the Confirmation Order is in effect; (b) all conditions 

precedent specified in Article X of the Plan have been satisfied or waived in accordance with the 

Plan; (c) the Plan is declared effective by the Debtors; and (d) the Debtors shall have Filed notice 

of the Effective Date with the Bankruptcy Court.  

“Entity” means an entity as such term is defined in section 101(15) of the Bankruptcy 

Code. 
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“Equity Security” means any equity security, as defined in section 101(16) of the 

Bankruptcy Code, in a Debtor. 

“Estate” means, as to each Debtor, the estate created for the Debtor in its Chapter 11 

Case pursuant to section 541 of the Bankruptcy Code. 

“Exculpated Claim” means any Claim, Cause of Action, or any other right of action 

related to any act or omission in connection with, relating to, or arising out of the Plan, the Post-

Petition Reorganization, the formulation, preparation, dissemination, or negotiation of any 

document in connection with the Plan, or any contract, instrument, release, or other agreement or 

document created or entered into in connection with the Plan, the pursuit of Consummation, the 

administration and implementation of the Plan, or the distribution of property pursuant to the 

Plan. 

“Executory Contract” means a contract to which one or more of the Debtors is a party 

and that is subject to assumption or rejection under section 365 of the Bankruptcy Code. 

“Exit Financing” means the loan facility provided by the Exit Financing Lenders to 

Reorganized AST to satisfy portions of the Senior Secured Claims, make all other payments 

required at the Effective Date to Consummate the Plan, and provide ongoing financing to 

Reorganized AST.  

“Exit Financing Agent” means Goldman Sachs Specialty Lending Group, L.P., in its 

capacity as administrative agent under the Exit Financing Documents, and its successors in such 

capacity. 

“Exit Financing Documents” means the credit agreement to be entered into by 

Reorganized AST and the Exit Financing Agent on behalf of the Exit Financing Lenders, along 
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with all associated promissory notes, security instruments, and other documents, the forms of 

which shall be included in the Plan Supplement.  

“Exit Financing Lenders” means the persons or Entities providing the Exit Financing.  

It is anticipated that the Exit Financing Lenders will be the same as, or Affiliates of,  the Senior 

Secured Lenders, with the same administrative agent.  

“File” or “Filed” means file, filed, or filing with the Bankruptcy Court or its authorized 

designee in the Chapter 11 Cases. 

“Final Order” means an order or judgment of the Bankruptcy Court, or court of 

competent jurisdiction with respect to the subject matter, as entered on the docket in any Chapter 

11 Case or the docket of any court of competent jurisdiction, that has not been reversed, stayed, 

modified, or amended, and as to which the time to appeal, or seek certiorari or move for a new 

trial, reargument, or rehearing has expired and no appeal or petition for certiorari or other 

proceedings for a new trial, reargument, or rehearing has been timely taken, or as to which any 

appeal that has been taken or any petition for certiorari that has been or may be timely Filed has 

been withdrawn or resolved by the highest court to which the order or judgment was appealed or 

from which certiorari was sought or the new trial, reargument, or rehearing shall have been 

denied, resulted in no modification of such order, or has otherwise been dismissed with 

prejudice. 

“Fortior” means Fortior Solutions, Inc., an Oregon corporation formerly known as 

SureID, Inc..  As of the Petition Date, each of the Debtors is a wholly-owned subsidiary of 

Fortior.  

“FS Holdings” means Fortior Solutions Holdings, Inc., an Oregon corporation.  FS 

Holdings is a wholly-owned subsidiary Fortior.  
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“FSIHC” means FSIHC, LLC, an Oregon limited liability company.  FSIHC is a wholly-

owned subsidiary of FS-IS. 

“FS-IP” means FS-IP LLC, a New York limited liability company and a Debtor in the 

Chapter 11 Cases.   

“FS-IS” means FS-IS LLC, an Oregon  limited liability company.  FS-IS is a wholly-

owned subsidiary of Fortior. 

“General Unsecured Claim” means any Unsecured Claim other than:  (a) Intercompany 

Claims; (b) Administrative Claims; (c) Professional Fee Claims; (d) Priority Tax Claims; (e) 

Other Priority Claims; and (f) Convenience Claims. 

“Governmental Unit” means a governmental unit as defined in section 101(27) of the 

Bankruptcy Code. 

 “Holder” means an Entity holding a Claim or an Interest, as applicable. 

“Impaired” means, with respect to a Class of Claims or Interests, a Class of Claims or 

Interests that is impaired within the meaning of section 1124 of the Bankruptcy Code. 

“Insider” has the meaning set forth in section 101(31) of the Bankruptcy Code. 

“Intercompany Claim” means any Claim against a Debtor held by another Debtor. 

“Interest” means any:  (a) Equity Security; and (b) all issued, unissued, authorized, or 

outstanding shares of capital stock and partnership, limited liability company interests, and 

similar interests in the Debtors together with any warrants, options, or contractual rights to 

purchase or acquire such capital stock or interests at any time and all rights arising with respect 

thereto. 

“Judicial Code” means title 28 of the United States Code, 28 U.S.C. §§ 1–4001. 

“Lien” means a lien as defined in section 101(37) of the Bankruptcy Code. 
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“Local Rules” means the Local Rules promulgated by the Bankruptcy Court, as in effect 

from time to time. 

“LTIP” means the Long Term Incentive Plan established as of the Effective Date for the 

benefit of the management and employees of Fortior, in form and substance satisfactory to the 

Exit Financing Agent. 

“Merger Sub” means FS Merger Sub, Inc., an Oregon corporation.  Merger Sub is a 

wholly-owned subsidiary of AST, one of the Debtors in these Chapter 11 Cases. 

“Non-Released Parties” means certain former officers and directors of the Debtors 

and/or their Affiliates, including Fortior, to be designated in the Plan Supplement.  

“Notice Parties” means the parties listed in Section XIII.F below. 

“Other Priority Claims” means any Claim, other than an Administrative Claim or a 

Priority Tax Claim, entitled to priority in right of payment under section 507(a) of the 

Bankruptcy Code. 

“Other Secured Claim” means any Secured Claim other than a Senior Secured Claim. 

“Petition Date” means the date on which the Debtors commenced the Chapter 11 Cases. 

“Plan” means this Joint Prepackaged Plan of Reorganization, including the Plan 

Supplement, which is incorporated herein by reference. 

“Plan Supplement” means the documents and forms of documents, schedules, and 

exhibits, each of which shall be in form and substance acceptable to the Administrative Agent 

and the Exit Financing Agent, to be Filed by the Debtors, no later than five (5) Business Days 

prior to the Confirmation Hearing, including the following:  (a) the form of the Exit Financing 

Documents; (b)  the Rejected Executory Contracts and Unexpired Lease List; (c) the Assumed 

Executory Contracts and Unexpired Lease List; (d) identification and relevant qualifications of 
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the officers, directors, and managers of the Reorganized Debtors; (e) the list of Non-Released 

Parties; (f) the Proposed Confirmation Order Findings of Fact and Conclusions of Law; and 

(g) forms of release documents. Any reference to the Plan Supplement in the Plan shall include 

each of the documents identified above. Subject to the consent of the Administrative Agent and 

the Exit Financing Agent, the Debtors may amend the documents contained in the Plan 

Supplement through and including the Effective Date in accordance with Article X of the Plan. 

“Postpetition Period” means the period of time following the Petition Date through the 

Effective Date. 

“Post-Petition Reorganization” has the meaning set forth in Section IV.B below. 

“Priority Tax Claim” means the Claims of Governmental Units of the type specified in 

section 507(a)(8) of the Bankruptcy Code. 

“Pro Rata” means the proportion that a Claim or Interest in a particular Class bears to 

the aggregate amount of the Claims or Interests in that Class, or the proportion of the Claims or 

Interests in a particular Class and other Classes entitled to share in the same recovery as such 

Claim or Interest under the Plan. 

“Professional” means an Entity:  employed pursuant to a Bankruptcy Court order in 

accordance with sections 327, 363, or 1103 of the Bankruptcy Code and to be compensated for 

services rendered prior to or on the Confirmation Date, pursuant to sections 327, 328, 329, 330, 

and 331 of the Bankruptcy Code. 

“Professional Fee Account” means a segregated interest-bearing escrow account to hold 

and maintain an amount of Cash equal to Professional Fee Claims, in an aggregate amount not to 

exceed the amounts permitted under the Cash Collateral Orders and related Budgets (as defined 

in the Cash Collateral Orders, as such Budgets may be amended and revised from time to time), 
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funded by the Debtors solely for the purpose of paying all Allowed and unpaid Professional Fee 

Claims. 

“Professional Fee Claims” means the Claims of Professionals for fees and expense 

reimbursement incurred from the Petition Date through the Confirmation Date. 

“Proof of Claim” means the proof of Claim Filed by a holder on account of such Claim; 

provided that Holders of Senior Secured Claims shall not be required to file a proof of any such 

Claims. 

“Proponents” means, collectively, the Debtors, FS Holdings, and their parent Fortior, 

proponents of the Plan within the meaning of sections 1121 and 1129 of the Bankruptcy Code.     

“Proposed Confirmation Order Findings of Fact and Conclusions of Law” means the 

findings of fact and conclusions of law proposed to be made by the Bankruptcy Court, each of 

which shall be:  (a) acceptable to the Debtors, the Administrative Agent, and the Exit Financing 

Agent; (b) deemed to have been made and issued pursuant to Bankruptcy Rule 7052; and (c) 

made applicable to the Chapter 11 Cases pursuant to Bankruptcy Rule 9014. Upon entry of the 

Confirmation Order, the Proposed Confirmation Order Findings of Fact and Conclusions of Law 

shall constitute findings of fact even if they are stated as conclusions of law, and any and all 

conclusions of law in the Plan shall constitute conclusions of law even if they are stated as 

findings of fact.  The Proposed Confirmation Order Findings of Fact and Conclusions of Law 

shall be Filed with the Plan Supplement. 

“Reinstated” or “Reinstatement” means:  notwithstanding any contractual provision or 

applicable law that entitles the Holder of a Claim or Interest to demand or receive accelerated 

payment of such Claim or Interest after the occurrence of a default:  (i) curing any such default 

that occurred before or after the Petition Date, other than a default of a kind specified in section 
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365(b)(2) of the Bankruptcy Code or of a kind that section 365(b)(2) expressly does not require 

to be cured; (ii) reinstating the maturity (to the extent such maturity has not otherwise accrued by 

the passage of time) of such Claim or Interest as such maturity existed before such default; 

(iii) compensating the Holder of such Claim or Interest for any damages incurred as a result of 

any reasonable reliance by such Holder on such contractual provision or such applicable law; (iv) 

if such Claim or Interest arises from a failure to perform a nonmonetary obligation other than a 

default arising from failure to operate a nonresidential real property lease subject to section 

365(b)(1)(A), compensating the Holder of such Claim or Interest (other than a Debtor or an 

insider) for any actual pecuniary loss incurred by such Holder as a result of such failure; and (v) 

not otherwise altering the legal, equitable, or contractual rights to which such Claim or Interest 

entitles the Holder such that the applicable Claim or Interest is Unimpaired. 

“Rejected Executory Contract and Unexpired Lease List” means the list (as may be 

amended from time to time prior to the Effective Date with the reasonable consent of the 

Administrative Agent) of Executory Contracts and Unexpired Leases (including any 

amendments or modifications thereto) that will be rejected by the Debtors pursuant to Article V 

of the Plan.  The Rejected Executory Contract and Unexpired Lease List shall be Filed as part of 

the Plan Supplement. 

“Released Party” means each of the following in its respective capacity as such:  (a) the 

Senior Secured Lenders; (b) the Administrative Agent; (c) Goldman Sachs & Co., LLC, as 

holder of the Warrant and as a shareholder of Fortior resulting from the exercise of the Warrant; 

(d)  the Debtors and the other Proponents; and (e) with respect to each of the persons and Entities 

in clauses (a), (b), (c) and (d), each such person’s and Entity’s current and former Affiliates and 

subsidiaries and each such person’s, Entity’s, Affiliate’s, and subsidiary’s respective current and 
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former officers, directors, managers, managing directors, general partners, limited partners, 

members, principals, employees, agents, financial advisors, attorneys, accountants, investment 

bankers, consultants, representatives, and other professionals; provided that the Non-Released 

Parties shall not be included as Released Parties. 

“Releasing Parties” means each of the following in its respective capacity as such:  (a) 

the Senior Secured Lenders; (b) the Administrative Agent; and (c) each of the Debtors and their 

Affiliates, for themselves and on behalf of each of their related Released Parties, pursuant to 

release documents to be included in the Plan Supplement, in substantially the same form of the 

release provisions in this Plan. 

“Reorganized Debtors” means the Debtors on and after the Effective Date, as 

reorganized pursuant to the Plan.  After giving effect to the Post-Petition Reorganization, the 

Reorganized Debtors will mean Reorganized AST. 

“Reorganization Interests” is defined in Section IV.D.2 (Section 1145 Exemption) 

below.  

“Reorganized AST” means AST on and after the Effective Date, as reorganized pursuant 

to the Plan. 

“Restructured Fortior Obligations” is defined in Section IV.B.(f) (part of The Post-

Petition Reorganization) below. 

“Restructuring Support Agreement” means that certain Restructuring Support 

Agreement dated as of December 4, 2017, by and among the Debtors, Fortior, FS Holdings, 

Merger Sub, FS-IS, FSIHC, the Administrative Agent, and the Senior Secured Lenders, along 

with all exhibits thereto, as amended, supplemented and modified from time to time, in 

accordance with the terms thereof. 
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“Secured” means when referring to a Claim:  (a) secured by a Lien on property in which 

the Estate has an interest, which Lien is valid, perfected, and enforceable pursuant to applicable 

law or by reason of a Bankruptcy Court order, or that is subject to setoff pursuant to section 553 

of the Bankruptcy Code, to the extent of the value of the creditor’s interest in the Estate’s interest 

in such property or to the extent of the amount subject to setoff, as applicable, as determined 

pursuant to section 506(a) of the Bankruptcy Code; or (b) Allowed as such pursuant to the Plan. 

“Secured Lender Affiliate Shareholder” means Goldman Sachs & Co., LLC, 

previously the holder of the Warrant and now a shareholder of Fortior as a result of its exercise, 

and its affiliated assigns. 

 “Securities Act” means the Securities Act of 1933, 15 U.S.C. §§ 77a–77aa, together 

with the rules and regulations promulgated thereunder. 

“Senior Secured Claims” means the Claims of the Senior Secured Lenders. 

“Senior Secured Lenders” means Goldman Sachs Specialty Lending Holdings, Inc., as 

Lender, and Goldman Sachs Specialty Lending Group, L.P., as Administrative Agent, and their 

respective assigns. 

“Senior Secured Loan” means the credit facility provided to the Debtors by the Senior 

Secured Lenders pursuant to the Senior Secured Loan Documents.     

“Senior Secured Loan Documents” means that certain Credit and Guaranty Agreement 

dated as of November 13, 2015, among Fortior (as primary borrower); FS-IP and AST (as 

guarantors); the Administrative Agent; and the Senior Secured Lenders, as amended, 

supplemented, and modified from time to time, along with all other associated promissory notes, 

security instruments, and other documents evidencing or implementing the Senior Secured Loan.    
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“Step One Merger” means the merger of Fortior and Merger Sub, as described in 

Section IV.B(a) below (The Post-Petition Reorganization). 

“Unexpired Lease” means a lease to which one or more of the Debtors is a party that is 

subject to assumption or rejection under section 365 of the Bankruptcy Code. 

“Unimpaired” means, solely with respect to a Class of Claims or Interests, a Class of 

Claims or Interests that is unimpaired within the meaning of section 1124 of the Bankruptcy 

Code. 

“Unsecured Claim” means any Claim that is not a Secured Claim. 

“U.S. Trustee” means the Office of the United States Trustee for the Southern District of 

New York.  

“Warrant” means the SureID, Inc. Purchase Warrant for Equity Securities dated June 9, 

2017, issued by Fortior (then SureID, Inc.) to the Secured Lender Affiliate Shareholder.  On 

December 4, 2017, the Secured Lender Affiliate Shareholder exercised the Warrant and became 

a shareholder of Fortior. 

B. Rules of Interpretation. 

For purposes of the Plan:  (1) in the appropriate context, each term, whether stated in the 

singular or the plural, shall include both the singular and the plural, and pronouns stated in the 

masculine, feminine, or neuter gender shall include the masculine, feminine, and the neuter 

gender; (2) unless otherwise specified, any reference herein to a contract, lease, instrument, 

release, indenture, or other agreement or document being in a particular form or on particular 

terms and conditions means that the referenced document shall be substantially in that form or 

substantially on those terms and conditions; (3) unless otherwise specified, any reference herein 

to an existing document, schedule, or exhibit, whether or not Filed, having been Filed, or to be 
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Filed shall mean that document, schedule, or exhibit, as it may thereafter be amended, modified, 

or supplemented from time to time; (4) any reference to an Entity as a Holder of a Claim or 

Interest includes that Entity’s successors and assigns; (5) unless otherwise specified, all 

references herein to “Articles” or “Sections” are references to Articles or Sections of the Plan; 

(6) unless otherwise specified, the words “herein,” “hereof,” and “hereto” refer to the Plan in its 

entirety rather than to a particular portion of the Plan; (7) subject to the provisions of any 

contract, certificate of incorporation, by-law, instrument, release, or other agreement or 

document entered into in connection with the Plan, the rights and obligations arising pursuant to 

the Plan shall be governed by, and construed and enforced in accordance with the applicable 

federal law, including the Bankruptcy Code and Bankruptcy Rules; (8) unless otherwise 

specified herein, the rules of construction set forth in section 102 of the Bankruptcy Code (other 

than section 102(5) of the Bankruptcy Code) shall apply; (9) any term used in capitalized form 

herein that is not otherwise defined but that is used in the Bankruptcy Code or the Bankruptcy 

Rules shall have the meaning assigned to that term in the Bankruptcy Code or the Bankruptcy 

Rules, as the case may be; (10) all references to docket numbers of documents Filed in the 

Chapter 11 Cases are references to the docket numbers under the Bankruptcy Court’s Case 

Management and Electronic Case Filing system; (11) all references to statutes, regulations, 

orders, rules of courts, and the like shall mean as amended, modified, or supplemented from time 

to time, and as applicable to the Chapter 11 Cases, unless otherwise stated; and (12) any 

immaterial effectuating provisions may be interpreted by the Debtors, Reorganized Debtors, and 

Administrative Agent, as applicable, in such a manner that is consistent with the overall purpose 

and intent of the Plan, without further notice to or action, order, or approval of the Bankruptcy 

Court or any other Entity. 
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C. Computation of Time. 

Unless otherwise specifically stated herein, the provisions of Bankruptcy Rule 9006(a) 

shall apply in computing any period of time prescribed or allowed herein. If the date on which a 

transaction may occur pursuant to the Plan shall occur on a day that is not a Business Day, then 

such transaction shall instead occur on the next succeeding Business Day. 

D. Governing Law. 

Unless a rule of law or procedure is supplied by federal law (including the Bankruptcy 

Code and Bankruptcy Rules) or unless otherwise specifically stated, the laws of the State of New 

York, without giving effect to the principles of conflict of laws, shall govern the rights, 

obligations, construction, and implementation of the Plan, any agreements, documents, 

instruments, or contracts executed or entered into in connection with the Plan (except as 

otherwise set forth in those agreements, in which case the governing law of such agreement shall 

control); provided, however, that corporate governance matters relating to the Debtors or the 

Reorganized Debtors, as applicable, shall be governed by the laws of the state of incorporation or 

formation of the relevant Debtor or Reorganized Debtor, as applicable. 

E. Reference to Monetary Figures. 

All references in the Plan to monetary figures shall refer to currency of the United States 

of America, unless otherwise expressly provided. 

ARTICLE II. 
 

ADMINISTRATIVE CLAIMS AND PRIORITY TAX CLAIMS 

In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims 

and Priority Tax Claims have not been classified and, thus, are excluded from the Classes of 

Claims and Interests set forth in Article III of the Plan. 
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A. Administrative Claims Other Than Professional Fee Claims. 

Unless otherwise agreed to by the holder of an Allowed Administrative Claim and the 

Debtors or Reorganized Debtors, as applicable, each holder of an Allowed Administrative Claim, 

other than holders of Professional Fee Claims, will receive in full and final satisfaction of its 

Administrative Claim an amount of Cash equal to the amount of such Allowed Administrative 

Claim either:  (1) on the Effective Date, or as soon as practicable thereafter, (2) if the 

Administrative Claim is not Allowed as of the Effective Date, no later than 30 days after the date 

on which an order Allowing such Administrative Claim becomes a Final Order, or as soon as 

reasonably practicable thereafter, or (3) if the Allowed Administrative Claim is based on 

liabilities incurred by the Debtors in the ordinary course of their business after the Petition Date, 

pursuant to the terms and conditions of the particular transaction giving rise to such Allowed 

Administrative Claims, without any further action by the holders of such Allowed 

Administrative Claims. 

B. Professional Fee Claims. 

1. Professional Fee Account. 

Pursuant to the Cash Collateral Orders, the Debtors established the Professional Fee 

Account and have funded and will continue to fund such account in accordance with such Cash 

Collateral Orders. The Professional Fee Account has been and will continue to be maintained in 

trust for the Professionals and shall not be considered property of the Debtors’ Estates or the 

Reorganized Debtors, as applicable; provided, however, that the Exit Financing Agent, on behalf 

of the Exit Financing Lenders, shall have a reversionary interest in the excess, if any, of the 

amount of the Professional Fee Account over the aggregate Allowed Professional Fee Claims to 

be paid from the Professional Fee Account. 
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2. Final Fee Applications and Payment of Professional Fee Claims. 

All final requests for payment of Professional Fee Claims incurred during the period from 

the Petition Date through the Confirmation Date shall be Filed no later than thirty (30) days after 

the Effective Date. After notice and a hearing in accordance with the procedures established by 

the Bankruptcy Code and prior Bankruptcy Court orders, the Allowed amounts of such 

Professional Fee Claims shall be determined by the Bankruptcy Court. The amount of 

Professional Fee Claims owing to the Professionals (and not paid prior to such time) shall be 

paid in Cash to such Professionals from funds held in the Professional Fee Account when such 

Claims are Allowed by a Final Order.  After all Professional Fee Claims have been paid in full, 

any excess amounts in the Professional Fee Account shall revert to the Exit Financing Agent for 

the benefit of the Exit Financing Lenders. 

3. Post-Confirmation Fees and Expenses. 

Except as otherwise specifically provided in the Plan, from and after the Effective Date, 

the Reorganized Debtors shall, in the ordinary course of business and without any further notice 

to or action, order, or approval of the Bankruptcy Court, pay in Cash the reasonable and 

documented legal, professional, or other fees and expenses related to implementation and 

Consummation of the Plan incurred by the Reorganized Debtors. Upon the Effective Date, any 

requirement that Professionals comply with sections 327 through 331, 363, and 1103 of the 

Bankruptcy Code in seeking compensation for services rendered after such date shall terminate, 

and the Reorganized Debtors may pay any Professional in the ordinary course of business 

without any further notice to or action, order, or approval of the Bankruptcy Court.  

C. Priority Tax Claims. 

Except to the extent that a Holder of an Allowed Priority Tax Claim agrees to a less 
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favorable treatment, in full and final satisfaction, settlement, release, and discharge of and in 

exchange for each Allowed Priority Tax Claim, each Holder of such Allowed Priority Tax Claim 

shall be treated in accordance with the terms set forth in section 1129(a)(9)(C) of the Bankruptcy 

Code. 

ARTICLE III. 
 

CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS 

A. Classification of Claims and Interests. 

Claims and Interests, except for Administrative Claims, Priority Tax Claims, and 

Accrued Professional Compensation Claims, are classified in the Classes set forth in this Article 

III of the Plan. A Claim or Interest is classified in a particular Class only to the extent that the 

Claim or Interest qualifies within the description of that Class and is classified in other Classes to 

the extent that any portion of the Claim or Interest qualifies within the description of such other 

Classes. A Claim or Interest also is classified in a particular Class for the purpose of receiving 

distributions pursuant to the Plan only to the extent that such Claim or Interest is an Allowed 

Claim or Allowed Interest in that Class and has not been paid, released, or otherwise satisfied 

prior to the Effective Date. 

1. Class Identification. 

The classification of Claims and Interests against the Debtors pursuant to the Plan is as 

follows: 

Class Claims and Interests Status Voting Rights 

Class 1 Other Priority Claims (Against Either Debtor) Unimpaired Not Entitled to Vote (Presumed to Accept) 

Class 2 Other Secured Claims (Against Either Debtor) Unimpaired Not Entitled to Vote (Presumed to Accept) 

Class 3 Senior Secured Claims (Against Both Debtors) Impaired Entitled to Vote 

Class 4 General Unsecured Claims (Against Either 
Debtor) 

Unimpaired Not Entitled to Vote (Presumed to Accept) 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 268 of 451



 

-20- 
137639826.6  

Class 5 Intercompany Claims Unimpaired Not Entitled to Vote (Presumed to Accept) 

Class 6 Interests (AST and FS-IP Shareholder - Fortior)  Impaired Entitled to Vote  

 

Debtors do not believe there are any valid Claims in Classes 1, 2, 4, or 5, other than 

holders of Class 4 Claims incurred in the ordinary course of business, if any, but includes such 

Classes in this Plan out of an abundance of caution.  If there are members of any such Classes, 

the Classes are Unimpaired and conclusively presumed to accept the Plan. 

Classes 3 (Senior Secured Lenders) and 6 (Interests) are Impaired and are entitled to vote, 

but each such Class has agreed to support the Plan through the Restructuring Support Agreement 

in accordance with the terms of such Restructuring Support Agreement. 

B. Treatment of Claims and Interests. 

1. Class 1—Other Priority Claims. 

a. Classification:  Class 1 consists of all Other Priority Claims. 

b. Treatment:  Except to the extent that a Holder of an Allowed Claim in 

Class 1 agrees to a less favorable treatment of its Allowed Claim, in 

full and final satisfaction, settlement, release, and discharge of and in 

exchange for each Allowed Claim in Class 1, each such Holder shall 

receive payment in full in Cash. 

c. Voting:  Class 1 is Unimpaired under the Plan. Holders of Claims in 

Class 1 are conclusively presumed to have accepted the Plan pursuant 

to section 1126(f) of the Bankruptcy Code. Therefore, such Holders 

are not entitled to vote to accept or reject the Plan. 
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2. Class 2—Other Secured Claims. 

a. Classification:  Class 2 consists of all Other Secured Claims. 

b. Treatment:  Except to the extent that a Holder of an Allowed Claim in 

Class 2 agrees to a less favorable treatment of its Allowed Claim, in 

full and final satisfaction, settlement, release, and discharge of and in 

exchange for each Allowed Claim in Class 2, each such Holder shall 

receive, at the option of the Debtors, subject to the reasonable consent 

of the Required Consenting Secured Parties: 

(i) payment in full in Cash; 

(ii) delivery of collateral securing any such Claim and payment of 

any interest required under section 506(b) of the Bankruptcy 

Code; 

(iii) Reinstatement of such Other Secured Claims; or 

(iv) other treatment rendering such Claim Unimpaired. 

c. Voting:  Class 2 is Unimpaired under the Plan. Holders of Claims in 

Class 2 are conclusively presumed to have accepted the Plan pursuant 

to section 1126(f) of the Bankruptcy Code. Therefore, such Holders 

are not entitled to vote to accept or reject the Plan. 

3. Class 3—Senior Secured Claims. 

a. Classification:  Class 3 consists of all Senior Secured Claims. 
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b. Allowance:  The Class 3 Claims shall be Allowed against the Estates of 

both AST and FS-IP in the aggregate principal amount of 

[$56,816,530] as of [November 21, 2017, plus interest, fees, costs and 

other charges.  For the avoidance of doubt, Senior Secured Lenders 

shall not be required to File Proofs of Claim.  The Administrative 

Agent may in its discretion File such pleadings as may be appropriate 

evidencing the then-current amount of the Class 3 Claims.   

c. Treatment:  Except to the extent that a Holder of an Allowed Claim in 

Class 3 agrees to a less favorable treatment, in full and final 

satisfaction, settlement, release, and discharge of and in exchange for 

each Allowed Claim in Class 3, each such Holder thereof shall receive, 

as applicable,  such Holder’s Pro Rata share of (i)  Equity Interests of 

Reorganized AST in an amount as described below, and (ii) the 

proceeds of or deemed exchange for the Exit Financing; provided that, 

if, prior to Consummation, a Holder of an Allowed Claim in Class 3 so 

elects, then all or a portion (as designated by such Holder in its sole 

discretion) of the Allowed Claims in Class 3 shall instead be 

contributed to the capital of AST (for no consideration) and the 

corresponding portion of the Senior Secured Loan so contributed 

shall be deemed satisfied in full, and any Equity Interest in AST held 

by such Holder shall be converted into an Equity Interest in 

Reorganized AST.  For all purposes under this Plan, (x) the Allowed 

Claims in Class 3, if any, contributed to the capital of AST before any 
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amounts are exchanged for Equity Interests of Reorganized AST shall 

be the principal amounts (and any interest accrued thereon) 

borrowed first in time pursuant to the Senior Secured Loan 

Documents; (y) the Allowed Claims in Class 3, if any, exchanged for 

Equity Interests of Reorganized AST shall be the principal amounts 

(and any interest accrued thereon) borrowed first in time (following 

any amounts described in the preceding clause (x)) pursuant to the 

Senior Secured Loan Documents; and (z)  the Allowed Claims in 

Class 3, if any, contributed to the capital of AST after any amounts 

are exchanged for Equity Interests of Reorganized AST shall be the 

principal amounts (and any interest accrued thereon) borrowed first 

in time (following any amounts described in the preceding clauses (x) 

and (y)) pursuant to the Senior Secured Loan Documents.  For the 

avoidance of doubt, the Senior Secured Lenders will retain their 

claims in respect of the Restructured Fortior Obligations.  As part of 

the Post-Petition Reorganization, FS-IP will be merged into 

Reorganized AST.  At the Effective Date, upon completion of the Post-

Petition Reorganization, Reorganized AST will own (25%) of the 

equity interests in FSIHC, which will in turn own all of the equity of 

Fortior.  The Holders of Class 3 Allowed Claims may, pursuant to the 

Plan, and as applicable, assign their rights to such Equity Interests of 

Reorganized AST to a newly formed holding company that is, and will 
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have been, at all times prior to such assignee’s  receipt of such equity, 

wholly owned by such Holders.   

d. Voting:  Class 3 is Impaired under the Plan. Therefore, Holders of 

Allowed Claims in Class 3 are entitled to vote to accept or reject the 

Plan.  The members of Class 3 have agreed to support the Plan on the 

terms and conditions set forth in the Restructuring Support 

Agreement. 

4. Class 4—General Unsecured Claims. 

a. Classification:  Class 4 consists of all General Unsecured Claims. 

b. Treatment:  Except to the extent that a Holder of an Allowed Claim in 

Class 4 agrees to a less favorable treatment of its Allowed Claim, in 

full and final satisfaction, settlement, release, and discharge of and in 

exchange for each Allowed Claim in Class 4, each such Holder shall, 

at the discretion of the applicable Debtor, (i) be Reinstated as an 

obligation of the Reorganized Debtor(s), (ii) receive payment in full in 

Cash at the Effective Date, (iii) receive such other treatment that will 

render it Unimpaired. 

c. Voting:  Class 4 is Unimpaired under the Plan. Holders of Claims in 

Class 4 are conclusively presumed to have accepted the Plan pursuant 

to section 1126(f) of the Bankruptcy Code. Therefore, such Holders 

are not entitled to vote to accept or reject the Plan. 
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5. Class 5—Intercompany Claims. 

a. Classification:  Class 5 consists of all Intercompany Claims. 

b. Treatment:  Holders of Intercompany Claims shall receive no 

distribution on account of such Intercompany Claims under the Plan, 

as AST and FS-IP will merge with each other at the Effective Date. 

c. Voting:  Class 5 is Unimpaired under the Plan. Holders of Claims in 

Class 5 are conclusively presumed to have accepted the Plan pursuant 

to section 1126(f) of the Bankruptcy Code. Therefore, such Holders 

are not entitled to vote to accept or reject the Plan. 

6. Class 6—Interests (Fortior as AST Shareholder and FS-IP Shareholder). 

a. Classification:  Class 6 consists of all Interests in AST and FS-IP.  

Fortior is the only member of Class 6. 

b. Treatment:  Fortior, as the sole Holder of Allowed Interests in Class 6, 

will engage in each of the steps described below constituting the Post-

Petition Reorganization, and upon Consummation will be a limited 

liability company, Fortior Solutions, LLC, a wholly-owned subsidiary 

of FSIHC.   

c. Voting:  Class 6 is Impaired under the Plan. Therefore, Holders of 

Allowed Interests in Class 6 are entitled to vote to accept or reject the 

Plan.    Fortior, as the sole member of Class 6, has agreed to support 
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the Plan on the terms and conditions set forth in the Restructuring 

Support Agreement.  

C. Special Provision Governing Unimpaired Claims. 

Nothing under the Plan shall affect the Debtors’ rights in respect of any Unimpaired 

Claims, including Causes of Action against the Holders of Unimpaired Claims to the extent of 

any such Unimpaired Claims, and all rights in respect of legal and equitable defenses to or 

setoffs or recoupments against any such Unimpaired Claims. 

D. Acceptance or Rejection of the Plan. 

1. Voting Classes. 

Classes 3 and 6 are Impaired under the Plan.  The Holders of Claims in Classes 3 and 6 

are entitled to vote to accept or reject the Plan; as noted, each such Class has agreed to support 

the Plan pursuant to the Restructuring Support Agreement.   

2. Presumed Acceptance of the Plan. 

Classes 1, 2, 4, and 5 are Unimpaired under the Plan. The Holders of Claims and Interests 

in such Classes are presumed to have accepted the Plan pursuant to section 1126(f) of the 

Bankruptcy Code and are not entitled to vote to accept or reject the Plan. 

E. Elimination of Vacant Classes. 

Any Class of Claims or Interests that, as of the commencement of the Confirmation 

Hearing, does not have at least one Holder of a Claim or Interest that is Allowed in an amount 

greater than zero for voting purposes shall be considered vacant, deemed eliminated from the 

Plan for purposes of voting to accept or reject the Plan, and disregarded for purposes of 

determining whether the Plan satisfies section 1129(a)(8) of the Bankruptcy Code with respect to 

that Class. 
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F. Controversy Concerning Impairment. 

If a controversy arises as to whether any Claims or Interests, or any Class of Claims or 

Interests, are Impaired, the Bankruptcy Court shall, after notice and a hearing, determine such 

controversy on or before the Confirmation Date. 

G. Subordinated Claims. 

The allowance, classification, and treatment of all Allowed Claims and Allowed Interests 

and the respective distributions and treatments under the Plan take into account and conform to 

the relative priority and rights of the Claims and Interests in each Class in connection with any 

contractual, legal, and equitable subordination rights relating thereto, whether arising under 

general principles of equitable subordination, section 510(b) of the Bankruptcy Code, or 

otherwise. Pursuant to section 510 of the Bankruptcy Code, the Debtors and Reorganized 

Debtors, as applicable, reserve the right to reclassify any Allowed Claim or Allowed Interest, 

other than the Senior Secured Claims, in accordance with any contractual, legal, or equitable 

subordination relating thereto. 

ARTICLE IV. 
 

MEANS FOR IMPLEMENTATION OF THE PLAN  

A. No Substantive Consolidation. 

The Plan is a joint plan of reorganization of both Debtors.  However, the Plan does not 

contemplate substantive consolidation of the Debtors, and for all purposes Claims against either 

Debtor, Interests in either Debtor, and assets of each Debtor, will remain separate.  Each of the 

Debtors, and their separate corporate identities, shall remain in existence until the Effective Date, 

at which time FS-IP will merge into AST.    

In the event the treatment of any Class will differ depending on the Debtor against whom 
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the Class has Claims, or a Class respecting one Debtor otherwise requires separate treatment, the 

Claims in such Class shall be deemed divided into two subclasses, one with respect to each 

Debtor, with such subclasses treated as separate classes for voting and other purposes. 

B. The Post-Petition Reorganization. 

Prior to the Petition Date, the Debtors, along with their parent Fortior, commenced the 

solicitation of appropriate shareholder and other approvals in accordance with applicable 

nonbankruptcy law.  Those approvals were obtained, certain affiliates were formed, including 

Merger Sub, FS Holdings, and FSIHC, and certain assets owned by Fortior, not necessary to its 

continuing government contracting business, were transferred to AST.  After such steps, as of the 

Petition Date the structure of the Debtors and their Affiliates is as follows: 

The Chapter 11 Cases are designed to consummate the restructuring of the Debtors’ 

businesses (the “Post-Petition Reorganization”).  In the Post-Petition Reorganization, subject to 

the occurrence of the Effective Date: 

(a) Fortior and Merger Sub will merge, with Fortior the surviving entity, becoming a 

wholly-owned subsidiary of AST.  Pursuant to the Consummation of the other Post-Petition 

(from exercise 
of warrant)
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Reorganization steps below, Fortior shareholders, excluding the Secured Lender Affiliate 

Shareholder, will be deemed to receive merger consideration in the form of shares of AST in 

exchange for their interests in Fortior, with each such shareholder being deemed to have received 

equity in AST in the same proportion (and with the same preferences and other terms) as it 

currently holds equity in Fortior.  The Secured Lender Affiliate Shareholder shall receive its 

portion of the merger consideration as described above in the form of actually issued shares of 

AST. 

(b) Fortior will convert under Oregon law to an Oregon limited liability company, 

Fortior Solutions, LLC. 

(c) In exchange for all of the interests in FS Holdings, FS-IS, and FS-IP, AST will 

transfer its 100% ownership of Fortior (now Fortior Solutions, LLC) to FS-IS (and FS-IS will 

contribute Fortior to FSIHC). 

 (d) The Claims of the Senior Secured Lenders against Fortior and the Debtors will be 

restructured as follows:  (1) the direct obligations owing by Fortior under the Senior Secured 

Loan Documents will be reduced to $20 million in principal, plus all interest, fees, costs and 

other charges accruing from and after the Effective Date, all guaranteed by FSIHC as provided 

herein (such obligations, the “Restructured Fortior Obligations”); and (2) the remainder of the 

Class 3 Allowed Claims will be deemed to be direct obligations of AST under the Senior 

Secured Loan Documents (the “AST Obligations”) and may be contributed to the capital of AST 

as described above in respect of Class 3 treatment.  For the avoidance of doubt, pursuant to 

documentation in form and substance reasonably acceptable to AST, Fortior and the 

Administrative Agent, (i) Fortior will not have any obligations in respect of the obligations under 
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the Senior Secured Loan Documents other than the Restructured Fortior Obligations and will not 

be an obligor or guarantor in respect of the AST Obligations; (ii)  AST will not have any 

obligations in respect of the Senior Secured Loan Documents other than as described in 

subclause (2) and will not be an obligor or guarantor in respect of the Restructured Fortior 

Obligations; and (iii) FS-IP will not have any obligations in respect of the Senior Secured Loan 

Documents and will not be an obligor or guarantor in respect of the Restructured Fortior 

Obligations. 

(e) FS-IS will transfer to FS Holdings 75% of the equity in FSIHC, subject to the 

rights of the LTIP in up to 10% of the value of FSIHC.  FSIHC will continue to be the owner of 

all of the equity of Fortior (now Fortior Solutions, LLC). 

(f) FS-IS will merge into AST, which after the transfers and deemed equity exchange 

described above will own 25% of FSIHC.  FSIHC will continue to be the owner of all of the 

equity of Fortior (now Fortior Solutions, LLC).  FS-IP will merge with and into AST, with AST 

as the surviving entity.  AST will amend its charter to prohibit the issuance of nonvoting equity 

securities. 

 (g) The AST shareholders (formerly the Fortior shareholders), other than the Secured 

Lender Affiliate Shareholder,  will exchange their Reorganization Interests in AST, deemed to 

have been distributed to such shareholders as described in clause (a) above, for 100% of the 

equity of FS Holdings.  In such exchange, each AST shareholder other than the Secured Lender 

Affiliate Shareholder will receive equity in FS Holdings in the same proportion (excluding the 

equity in AST held by the Secured Lender Affiliate Shareholder), and with the same preferences 

and other terms, as it was entitled to hold in AST.  The Secured Lender Affiliate Shareholder 
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will retain its shareholdings in AST. 

(h) AST, FS Holdings (and LTIP as applicable) will execute an Amended and 

Restated Limited Liability Company Agreement for FSIHC, providing FS Holdings (and thus 

indirectly the current Fortior shareholders) with control of FSIHC (and thus indirectly Fortior), 

subject to certain rights of Reorganized AST respecting certain Major Decisions as defined 

therein.   

(i) FSIHC will guarantee the Restructured Fortior Obligations and will pledge all or 

substantially all of its assets, including 100% of its equity in Fortior, to the Administrative Agent 

for the benefit of the Senior Secured Lenders as security for such guaranty. 

(j) Except to the extent the Senior Secured Lenders elect to contribute a portion of 

the Class 3 Allowed Claims to the capital of AST, the holders of the AST Obligations will 

receive their portion of the Reorganization Interests in AST and proceeds of (or deemed 

exchange for) the Exit Financing, in each case as contemplated by Section III.B.3 (Class 3 

treatment), subject to the shares issued to the Secured Lender Affiliate Shareholder and as 

otherwise may be agreed upon among the Class 3 Holders and the Secured Lender Affiliate 

Shareholder.  

All of such steps will be completed in the order described above, essentially 

simultaneously at the Effective Date of the Plan.  After completion of the Post-Petition 

Reorganization, on and after the Effective Date the structure of the Reorganized Debtors and 

their Affiliates will be as follows: 
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All such steps may include (but shall not be limited to):  (1) the execution and delivery of 

appropriate agreements or other documents of merger, amalgamation, consolidation, 

restructuring, conversion, disposition, transfer, arrangement, continuance, dissolution, sale, 

purchase, or liquidation containing terms that are consistent with the terms of the Plan and that 

satisfy the applicable requirements of applicable law and any other terms to which the applicable 

Entities may agree; (2) the execution and delivery of appropriate instruments of transfer, 

assignment, assumption, or delegation of any asset, property, right, liability, debt, or obligation 

on terms consistent with the terms of the Plan and having other terms for which the applicable 

parties agree; (3) the filing of appropriate certificates or articles of incorporation, 

reincorporation, merger, consolidation, conversion, amalgamation, arrangement, continuance, or 

dissolution pursuant to applicable state or provincial law; (4) subject to the terms of the Cash 

Collateral Orders and the Restructuring Support Agreement, taking all actions that the Debtors, 
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in consultation with the Administrative Agent, reasonably determine are necessary or appropriate 

to implement such transaction(s) or reorganization; and (5) making any filings or recordings that 

may be required by applicable law in connection with the Plan. 

C. Sources of Consideration for Plan Distributions. 

On the Effective Date, subject to the terms of the Exit Financing Documents and the 

Plan, the Exit Financing Agent will arrange for the Exit Financing in an amount the Exit 

Financing Lenders deem sufficient to fund the cash needs of the Debtors at the Effective Date 

and the ongoing needs of the Reorganized Debtors. 

D. Vesting of Assets in the Reorganized Debtors. 

Except as otherwise provided in the Plan or any agreement, instrument, or other 

document incorporated in the Plan, on the Effective Date, all property in each Estate  and any 

property acquired by any of the Debtors pursuant to the Plan shall vest in each respective 

Reorganized Debtor, free and clear of all Liens, Claims, charges, or other encumbrances (except 

for Liens securing obligations under the Exit Financing Documents and the Liens securing 

obligations on account of Other Secured Claims that are Reinstated pursuant to the Plan, if any). 

On and after the Effective Date, except as otherwise provided in the Plan, the Reorganized 

Debtors may operate their business and may use, acquire, or dispose of property without 

supervision or approval by the Bankruptcy Court and free of any restrictions of the Bankruptcy 

Code or Bankruptcy Rules.  In no event shall the Reorganized Debtors be or be deemed to be 

successors to the government contracting business operated by Fortior. 

1. Directors, Managers, and Officers of the Reorganized Debtors. 

As of the Effective Date, the officers, directors, and managers of the Reorganized 

Debtors shall be selected and appointed pursuant to resolutions adopted by the Reorganized 
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Debtors with the consent of the Exit Financing Agent, in accordance with law, which officers, 

directors, and managers shall be identified in the Plan Supplement. Each such officer, director, 

and manager shall serve from and after the Effective Date pursuant to the terms of such 

resolutions and other constituent documents of the Reorganized Debtors. 

2. Section 1145 Exemption. 

The equity interests in AST, FSIHC, and FS Holdings, respectively (collectively, the 

“Reorganization Interests”), will be offered, issued and distributed as contemplated by the Plan, 

including in connection with the Step One Merger, without registration under the Securities Act 

or any other otherwise applicable United States, state or local law, in reliance upon section 1145 

of the Bankruptcy Code.  The Reorganization Interests (a) are not “restricted securities” (as 

defined in rule 144(a)(3) under the Securities Act) and (b) except as may be limited by applicable 

bylaws or other corporate documents are freely tradable and transferable by any initial recipient 

thereof that (w) is not an “affiliate” of the Reorganized Debtors (as defined in rule 144(a)(1) 

under the Securities Act); (x) has not been such an “affiliate” within 90 days of such transfer; 

(y) has not acquired the Reorganization Interests from an “affiliate” within one year of such 

transfer; and (z) is not an entity that is an “underwriter” as defined in section 1145(b) of the 

Bankruptcy Code. 

E. General Settlement of Claims and Interests. 

Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, and in 

consideration for the classification, distributions, releases, and other benefits provided under the 

Plan, on the Effective Date, the provisions of the Plan shall constitute a good-faith compromise 

and settlement of all Claims, Interests, and controversies resolved pursuant to the Plan. 
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F. Corporate Existence. 

Except as otherwise provided in the Plan, each Debtor and each Affiliate of the Debtors, 

as restructured or reorganized pursuant to the Plan, shall continue to exist after the Effective Date 

as a separate corporate entity, limited liability company, partnership, or other form, as the case 

may be, with all the powers of a corporation, limited liability company, partnership, or other 

form, as the case may be, pursuant to the applicable law in the jurisdiction in which each 

applicable Debtor or Affiliate of a Debtor is incorporated or formed and pursuant to the 

respective certificate of incorporation and by-laws (or other formation documents) in effect prior 

to the Effective Date, except to the extent such certificate of incorporation and by-laws (or other 

formation documents) are amended under or in connection with the Plan or otherwise, and to the 

extent such documents are amended, such documents are deemed to be amended pursuant to the 

Plan and require no further action or approval (other than any requisite filings required under 

applicable state, provincial, or federal law). 

G. Cancellation of Existing Securities and Agreements. 

On the Effective Date, except to the extent otherwise provided in the Plan, all notes, 

instruments, certificates, and other documents evidencing Claims or Interests, including the 

Senior Secured Claims and equity interests in Fortior, shall be deemed cancelled and surrendered 

without any need for a Holder to take further action with respect thereto and the obligations of 

the Debtors or Reorganized Debtors, as applicable, thereunder or in any way related thereto shall 

be deemed satisfied in full and discharged; provided, however, that notwithstanding 

Confirmation or Consummation, any such agreement that governs the rights of the Holder of a 

Claim shall continue in effect solely for purposes of allowing Holders to receive distributions 

under the Plan; provided further, however, that the preceding proviso shall not affect the 

discharge of Claims or Interests pursuant to the Bankruptcy Code, the Confirmation Order, or the 
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Plan, or result in any expense or liability to the Debtors or Reorganized Debtors, as applicable.  

H. Corporate Action. 

Upon the Effective Date, all actions contemplated under the Plan shall be deemed 

authorized and approved in all respects, including:  (1) selection of the directors, managers, and 

officers for the Reorganized Debtors; (2) the Exit Financing; (3) the issuance of the Reorganized 

AST, FSIHC, and FS Holding Reorganization Interests; and (4) all other actions contemplated 

under the Plan (whether to occur before, on, or after the Effective Date). All matters provided for 

in the Plan involving the corporate structure of the Debtors, the Reorganized Debtors, or their 

Affiliates, and any corporate action required by the Debtors, the Reorganized Debtors, or their 

Affiliates in connection with the Plan shall be deemed to have occurred and shall be in effect, 

without any requirement of further action by the security holders, directors, managers, or officers 

of the Debtors, the Reorganized Debtors, or their Affiliates. The authorizations and approvals 

contemplated by this Section shall be effective notwithstanding any requirements under 

nonbankruptcy law. 

I. Effectuating Documents; Further Transactions. 

On and after the Effective Date, and prior thereto as may be necessary, the appropriate 

officers and managers of the Debtors and the Reorganized Debtors, as applicable, shall be 

authorized and directed to issue, execute, deliver, file and/or record the contracts, agreements, 

documents, securities, releases and other instruments contemplated under the Plan, or necessary 

or desirable to effect the transactions contemplated under the Plan, in the name of and on behalf 

of the Reorganized Debtors, including the Exit Financing and any and all other agreements, 

documents, securities, and instruments relating to the foregoing, and to take such other actions as 

may be necessary or appropriate to effectuate, implement, and further fulfill the terms and 

conditions of the Plan, without the need for any approvals, authorization, or consents except for 
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those expressly required pursuant to the Plan. 

J. Section 1146 Exemption. 

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property or Interests 

pursuant to the Plan, including the recording of any amendments to such transfers, or any new 

mortgages or liens placed on the property in connection with such transfers, shall not be subject 

to any document recording tax, stamp tax, conveyance fee, intangibles or similar tax, mortgage 

tax, stamp act, real estate transfer tax, mortgage recording tax, or other similar tax or 

governmental assessment, and upon entry of the Confirmation Order, the appropriate state or 

local governmental officials or agents shall forgo the collection of any such tax or governmental 

assessment and accept for filing and recordation any of the foregoing instruments or other 

documents without the payment of any such tax, recordation fee, or governmental assessment. 

K. Preservation of Causes of Action. 

In accordance with section 1123(b) of the Bankruptcy Code, but subject to Article VIII of 

the Plan and subject to the following provisions of this Section, the Reorganized Debtors retain 

all rights of the Debtors to commence and pursue, as appropriate, any and all Causes of Action, 

whether arising before or after the Petition Date, and the rights of the Debtors and Reorganized 

Debtors to commence, prosecute, or settle such Causes of Action shall be preserved 

notwithstanding the occurrence of the Effective Date.  

Notwithstanding the foregoing, the Causes of Action released by the Debtors pursuant to 

the releases and exculpations contained in the Plan, including in Article VIII, are released and 

waived by the Debtors and Reorganized Debtors as of the Effective Date. 

No Entity may rely on the absence of a specific reference in the Plan, the Plan 

Supplement, or the Disclosure Statement to any Cause of Action against it as any indication 
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that the Debtors or the Reorganized Debtors will not pursue any and all available Causes 

of Action against it. The Debtors or the Reorganized Debtors expressly reserve all rights to 

prosecute any and all Causes of Action against any Entity, except as otherwise expressly 

provided in the Plan. Unless any Causes of Action against an Entity are expressly waived, 

relinquished, exculpated, released, compromised, or settled pursuant to the Plan or a Final Order, 

the Debtors and Reorganized Debtors expressly reserve all Causes of Action for later 

adjudication, and, therefore, no preclusion doctrine, including the doctrines of res judicata, 

collateral estoppel, issue preclusion, claim preclusion, estoppel (judicial, equitable, or otherwise), 

or laches, shall apply to such Causes of Action upon, after, or as a consequence of the 

Confirmation or Consummation. 

ARTICLE V. 
 

TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

A. Assumption and Rejection of Executory Contracts and Unexpired Leases. 

Except as otherwise provided herein, all Executory Contracts and Unexpired Leases will 

be deemed assumed in accordance with the provisions and requirements of sections 365 and 

1123 of the Bankruptcy Code, unless such Executory Contracts or Unexpired Leases 

(1)  previously were assumed, assumed and assigned, or rejected by the Debtors; or (2) are the 

subject of a motion that is pending on the Effective Date to assume, assume and assign, or reject 

Executory Contracts or Unexpired Leases; or (3) are listed in the Rejected Executory Contract 

and Unexpired Lease List.  Entry of the Confirmation Order shall constitute the Bankruptcy 

Court’s approval, subject to the occurrence of the Effective Date, of the assumption, pursuant to 

section 365(a) of the Bankruptcy Code, of the Executory Contracts and Unexpired Leases other 

than those identified in clauses (1) through (3) of the preceding sentence, and shall constitute the 
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Bankruptcy Court’s approval of the rejection, on the Effective Date, of the Executory Contracts 

and Unexpired Leases identified on the Rejected Executory Contract and Unexpired Lease List. 

Any motions to assume or assume and assign Executory Contracts or Unexpired Leases pending 

on the Effective Date shall be subject to approval by the Bankruptcy Court on or after the 

Effective Date by a Final Order.  Each Executory Contract and Unexpired Lease assumed or 

assumed and assigned pursuant to this Section or by any order of the Bankruptcy Court, which 

has not been assigned to a third party prior to the Effective Date, shall revest in and be fully 

enforceable by the Debtors or the Reorganized Debtors, as applicable, in accordance with its 

terms, except as such terms are modified by the provisions of the Plan or any order of the 

Bankruptcy Court authorizing and providing for its assumption.  

B. Claims Based on Rejection of Executory Contracts and Unexpired Leases. 

Unless otherwise provided by a Bankruptcy Court order, any Proofs of Claim asserting 

Claims arising from the rejection of the Executory Contracts and Unexpired Leases pursuant to 

the Plan or otherwise must be Filed no later than thirty (30) days after the entry of an order 

approving such rejection, provided that a Proof of Claim relating to any Executory Contract or 

Unexpired Lease rejected pursuant to the provisions of Section V-A shall be Filed no later than 

thirty (30) days after the Confirmation Date.  In addition, any objection to the rejection under 

Section V-A of an Executory Contract or Unexpired Lease must be Filed with the Bankruptcy 

Court and served on the Notice Parties on or before the later of (i) two Business Days prior to the 

commencement of the Confirmation Hearing and (ii) five (5) Business Days following receipt of 

notice of such proposed rejection.  Any such objection will be scheduled to be heard by the 

Bankruptcy Court as part of the Confirmation Hearing or as soon as reasonably practicable 

thereafter as the Court may order.  
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C. Cure of Defaults for Assumed Executory Contracts and Unexpired Leases. 

Any monetary defaults under each Executory Contract and Unexpired Lease to be 

assumed pursuant to the Plan shall be satisfied, pursuant to section 365(b)(1) of the Bankruptcy 

Code, by payment of the Allowed Cure Claim in Cash on the Effective Date or in the ordinary 

course of business, subject to the limitation described below, or on such other terms as the parties 

to such Executory Contract or Unexpired Lease may otherwise agree. 

The Plan Supplement shall contain a schedule of Executory Contracts and Unexpired 

Leases proposed to be assumed, or assumed and assigned, and the proposed cure amounts, which 

schedule shall also be served on the applicable counterparties to such Executory Contracts and 

Unexpired Leases, along with a description of the procedures for objecting thereto and resolution 

of disputes by the Bankruptcy Court. Any objection by a counterparty to an Executory Contract 

or Unexpired Lease to a proposed assumption or related cure amount must be Filed with the 

Bankruptcy Court and served on the Notice Parties on or before the later of (i) two Business 

Days prior to the commencement of the Confirmation Hearing and (ii) five (5) Business Days 

following receipt of notice of such proposed assumption or assumption and assignment. Any 

counterparty to an Executory Contract or Unexpired Lease that fails to object timely to the 

proposed assumption, assumption and assignment, and/or related cure amount will be deemed to 

have assented to such assumption or cure amount. Any such objection will be scheduled to be 

heard by the Bankruptcy Court as part of the Confirmation Hearing or as soon as reasonably 

practicable thereafter as the Court may order. 

In the event of a dispute regarding:  (1) the amount of any Cure Claim; (2) the ability of 

the Debtors or the Reorganized Debtors to provide “adequate assurance of future performance” 

(within the meaning of section 365 of the Bankruptcy Code) under the Executory Contract or 
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Unexpired Lease to be assumed; or (3) any other matter pertaining to assumption, the Allowed 

Cure Claim shall be paid reasonably promptly following the entry of a Final Order resolving the 

dispute and approving the assumption. 

Assumption, rejection, or assumption and assignment, as applicable, of any Executory 

Contract or Unexpired Lease pursuant to the Plan or otherwise shall result in the full release and 

satisfaction of any Claims or defaults, whether monetary or nonmonetary, including defaults of 

provisions restricting the change in control or ownership interest composition or other 

bankruptcy-related defaults, arising under any assumed or assumed and assigned Executory 

Contract or Unexpired Lease at any time prior to the effective date of assumption. Any Proof of 

Claim Filed with respect to an Executory Contract or Unexpired Lease that has been 

assumed, or assumed and assigned, shall be deemed disallowed and expunged, without 

further notice to or action, order, or approval of the Bankruptcy Court. 

D. Insurance Policies. 

Each of the Debtors’ insurance policies and any agreements, documents, or instruments 

relating thereto, are treated as Executory Contracts under the Plan. Unless otherwise provided in 

the Plan or the Confirmation Order, on the Effective Date the Debtors shall be deemed to have 

assumed all insurance policies and any agreements, documents, and instruments relating to 

coverage of all insured Claims. The Reorganized Debtors are (if they have not already done so) 

authorized to purchase and maintain directors, officers, managers, and employee liability tail 

coverage for appropriate periods following the Effective Date on such terms and with coverage 

determined by the Reorganized Debtors. 

E. Modifications, Amendments, Supplements, Restatements, or Other Agreements. 

Unless otherwise provided in the Plan, each Executory Contract or Unexpired Lease that 
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is assumed or assumed and assigned, as applicable, shall include all modifications, amendments, 

supplements, restatements, or other agreements that in any manner affect such Executory 

Contract or Unexpired Lease, and all Executory Contracts and Unexpired Leases related thereto, 

if any, including all easements, licenses, permits, rights, privileges, immunities, options, rights of 

first refusal, and any other interests, unless any of the foregoing agreements has been previously 

rejected or repudiated or is rejected or repudiated under the Plan. 

Modifications, amendments, supplements, and restatements to prepetition Executory 

Contracts and Unexpired Leases that have been executed by the Debtors during the Chapter 11 

Cases shall not be deemed to alter the prepetition nature of the Executory Contract or Unexpired 

Lease, or the validity, priority, or amount of any Claims that may arise in connection therewith. 

F. Reservation of Rights. 

Nothing contained in the Plan, including identification in the Rejected Executory 

Contract and Unexpired Lease List, shall constitute an admission by the Debtors that any 

contract or lease is in fact an Executory Contract or Unexpired Lease subject to assumption or 

rejection pursuant to section 365(a) of the Bankruptcy Code, or that any of the Reorganized 

Debtors has any liability thereunder. If there is a dispute regarding whether a contract or lease is 

or was executory or unexpired at the time of assumption or rejection, the Debtors or the 

Reorganized Debtors, as applicable, shall have 30 days following entry of a Final Order 

resolving such dispute to alter their treatment of such contract or lease, if necessary. 

G. Nonoccurrence of Effective Date. 

In the event that the Effective Date does not occur, the Bankruptcy Court shall retain 

jurisdiction with respect to any request to extend the deadline for assuming or rejecting 

Unexpired Leases pursuant to section 365(d)(4) of the Bankruptcy Code, unless such deadline(s) 
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have expired. 

H. Contracts and Leases Entered Into After the Petition Date. 

Contracts and leases entered into after the Petition Date by any Debtor shall be assumed 

or rejected by such Debtor in accordance with the Plan. 

ARTICLE VI. 
 

PROVISIONS GOVERNING DISTRIBUTIONS 

A. General. 

All distributions under the Plan to Holders of Allowed Claims and Interests shall be made 

by the Debtors or Reorganized Debtors, as applicable. 

B. Undeliverable or Unclaimed Distributions. 

In the event that a distribution to any Holder is returned as undeliverable, no distribution 

to such Holder shall be made unless and until the Reorganized Debtors have determined the 

then-current address of such Holder, at which time such distribution shall be made to such 

Holder without interest; provided, however, that such distributions shall be deemed unclaimed 

property under section 347(b) of the Bankruptcy Code at the expiration of one year from the 

Effective Date. After such date, all unclaimed property or interests in property shall revert to the 

Reorganized Debtors, automatically and without need for a further order by the Bankruptcy 

Court (notwithstanding any applicable federal, provincial or state escheat, abandoned, or 

unclaimed property laws to the contrary), and the Claim of any Holder to such property or 

interest in property shall be discharged and forever barred. 

C. Compliance with Tax Requirements. 

In connection with the Plan, to the extent applicable, the Reorganized Debtors shall 

comply with all tax withholding and reporting requirements imposed on them by any 

Governmental Unit, and all distributions pursuant to the Plan shall be subject to such 
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withholding and reporting requirements. Notwithstanding any provision in the Plan to the 

contrary, the Reorganized Debtors shall be authorized to take all actions necessary or appropriate 

to comply with such withholding and reporting requirements, including withholding distributions 

pending receipt of information necessary or appropriate to facilitate such distributions or 

establishing any other mechanisms they believe are reasonable and appropriate. The Reorganized 

Debtors reserve the right to allocate all distributions made under the Plan in compliance with all 

applicable wage garnishments, alimony, child support, and other spousal awards, liens, and 

encumbrances. 

D. Allocations. 

Distributions in respect of Allowed Claims shall be allocated first to the principal amount 

of such Claims (as determined for federal income tax purposes) and then, to the extent the 

consideration exceeds the principal amount of the Claims, to any portion of such Claims for 

accrued but unpaid interest. 

E. Estimation. 

The Debtors or Reorganized Debtors may, at any time, request that the Court estimate 

any Disputed Claim pursuant to Section 502(c) of the Bankruptcy Code for some, any or all 

purposes, including as an Allowed amount, the amount required for any reserve, or a maximum 

limitation, as the Court may determine. 

F. No Postpetition Interest on Claims. 

Unless otherwise specifically provided for in the Plan or the Confirmation Order, or 

required by applicable bankruptcy law, postpetition interest shall not accrue or be paid on any 

Claims, and no Holder of a Claim shall be entitled to interest accruing on or after the Petition 

Date on any such Claim. 
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G. Setoffs and Recoupment. 

The Debtors and the Reorganized Debtors may, but shall not be required to, setoff against 

or recoup from any Claims of any nature whatsoever that the Debtors may have against the 

Holder of any such Claim, but neither the failure to do so nor the allowance of any Claim 

hereunder shall constitute a waiver or release by the Debtors or the Reorganized Debtors of any 

such Claim it may have against the Holder of such Claim. 

ARTICLE VII. 
 

PROCEDURES FOR RESOLVING CONTINGENT,  
UNLIQUIDATED, AND DISPUTED CLAIMS 

A. No Necessity for Filing Proofs of Claim or Interest. 

It shall not be necessary for the Holder of any Claim or Interest against the Debtors to 

File a proof of such Claim or Interest. 

B. Disputed Claims. 

Disputed Claims shall not be entitled to any Plan distributions unless and until such 

Claims become Allowed Claims. 

C. Objections to Claims and Interests. 

Unless a different time is set by an order of the Bankruptcy Court or otherwise 

established pursuant to the Plan, at the option of the Reorganized Debtors objections to Claims 

and Interests may be resolved pursuant to applicable nonbankruptcy law, or may be resolved by 

the Bankruptcy Court pursuant to claims objections Filed with the Bankruptcy Court at any time; 

provided that no such objection may be Filed with respect to any Claim or Interest after a Final 

Order has been entered Allowing such Claim or Interest. 

D. Compromises and Settlements. 

From and after the Effective Date, and without any further approval by the Bankruptcy 
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Court, the Reorganized Debtors may compromise and settle all Claims and Causes of Action.   

E. Distributions After Allowance. 

To the extent that a Disputed Claim ultimately becomes an Allowed Claim, distributions 

shall be made to the Holder of such Allowed Claim in accordance with the provisions of the 

Plan. As soon as practicable after the date that the order or judgment of the Bankruptcy Court 

allowing any Disputed Claim becomes a Final Order, the Reorganized Debtors shall provide to 

the Holder of such Claim the distribution (if any) to which such Holder is entitled under the Plan 

as of such time, without interest. 

ARTICLE VIII. 
 

SETTLEMENT, RELEASE, EXCULPATION, INJUNCTION, AND RELATED 
PROVISIONS 

A. Discharge of Claims and Termination of Interests. 

Pursuant to section 1141(d) of the Bankruptcy Code, and except as otherwise specifically 

provided in the Plan or in any contract, instrument, or other agreement or document created 

pursuant to the Plan, the distributions, rights, and treatment that are provided in the Plan shall be 

in complete satisfaction, discharge, and release, effective as of the Effective Date, of Claims, 

Interests, and Causes of Action of any nature whatsoever against, liabilities of, Liens on, 

obligations of, rights against, and Interests in, the Debtors or any of their assets or properties, 

whether known or unknown, including any interest accrued on Claims or Interests from and after 

the Petition Date, regardless of whether any such property shall have been distributed or retained 

pursuant to the Plan on account of such Claims and Interests, including demands, liabilities, and 

Causes of Action that arose before the Effective Date, any liability that arises from employment 

or termination of employment, any contingent or non-contingent liability on account of 

representations or warranties issued on or before the Effective Date, and all debts of the kind 
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specified in sections 502(g), 502(h), or 502(i) of the Bankruptcy Code. Any default by the 

Debtors or their Affiliates with respect to any Claim or Interest that existed immediately prior to 

or on account of the filing of the Chapter 11 Cases shall be deemed cured on the Effective Date. 

The Confirmation Order shall be a judicial determination of the discharge of all Claims and 

Interests subject to the occurrence of the Effective Date. Notwithstanding anything to the 

contrary in the Plan, including this section, the Liens of the Senior Secured Lenders shall be 

replaced by liens granted under the Exit Financing Documents, and the terms of the Plan and 

such replacement liens shall not be discharged under the Plan, without the necessity of any 

further filings, recordation, perfection or other steps, provided that nothing shall preclude the 

Exit Financing Lenders from undertaking any such further filings, recordation, perfection or 

other steps. 

B. Release of Liens. 

Except as otherwise provided in the Plan or in any contract, instrument, release, or 

other agreement or document created pursuant to the Plan, on the Effective Date, all 

mortgages, deeds of trust, Liens, pledges, or other security interests against any property of 

the Estates shall be fully released and discharged, and all of the right, title, and interest of 

any Holder of such mortgages, deeds of trust, Liens, pledges, or other security interests 

shall revert to the Reorganized Debtors and their successors and assigns in accordance 

with the Plan. 

C. Releases by the Debtors. 

Pursuant to section 1123(b) of the Bankruptcy Code, and except as otherwise 

specifically provided in the Plan, for good and valuable consideration, on and after the 

Effective Date, each Released Party is deemed released by the Debtors, the Estates, and the 

Reorganized Debtors from any and all claims, obligations, rights, suits, damages, Causes of 
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Action, remedies, and liabilities whatsoever, including any derivative claims, asserted on 

behalf of the Debtors or the Reorganized Debtors, as applicable, whether known or 

unknown, foreseen or unforeseen, existing or hereinafter arising, in law, equity, or 

otherwise, that the Debtors, the Estates, or the Reorganized Debtors would have been 

legally entitled to assert in their own right (whether individually or collectively), or on 

behalf of the Holder of any Claim or Interest or other Entity, based on or relating to, or in 

any manner arising from, in whole or in part, the Chapter 11 Cases, the Senior Secured 

Loan, the Cash Collateral Orders, the business or contractual arrangements between any 

Debtor and any Released Party, the restructuring of Claims and Interests prior to or in the 

Chapter 11 Cases, the negotiation, formulation, or preparation of the Plan, Disclosure 

Statement, and any related agreements, instruments, or other documents, or upon any 

other act or omission, transaction, agreement, event, or other occurrence taking place on or 

before the Effective Date, other than claims or liabilities arising out of or relating to any act 

or omission of a Released Party that constitutes fraud, willful misconduct or gross 

negligence by a Released Party, as determined by a Final Order. Notwithstanding anything 

to the contrary in the foregoing, the releases set forth above do not release any post-

Effective Date obligations of any party under the Plan or any document, instrument, or 

agreement (including those set forth in the Plan Supplement) executed to implement the 

Plan. 

D. Releases by Holders of Claims and Interests. 

As of the Effective Date, except as otherwise provided in the Plan, the Releasing 

Parties are deemed to have released the Debtors, the Estates, the Reorganized Debtors, and 

the Released Parties from any and all claims, counterclaims, interests, obligations, rights, 

suits, damages, losses, Causes of Action, remedies, and liabilities whatsoever, including any 
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derivative claims asserted on behalf of the Debtors or Reorganized Debtors, as applicable, 

whether known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law, 

equity, or otherwise, that such Entity would have been legally entitled to assert (whether 

individually or collectively), based on or relating to, or in any manner arising from, in 

whole or in part, the Debtors, the Debtors’ restructuring, the Chapter 11 Cases, the 

purchase, sale, or rescission of the purchase or sale of any security of the Debtors or the 

Reorganized Debtors, the subject matter of, or the transactions or events giving rise to, any 

Claim or Interest that is treated in the Plan, the business or contractual arrangements 

between any Debtor and any Released Party, the restructuring of Claims and Interests 

prior to or in the Chapter 11 Cases, the negotiation, formulation, or preparation of the 

Plan, Disclosure Statement, and any related agreements, instruments, or other documents, 

or upon any other act or omission, transaction, agreement, event, or other occurrence 

taking place on or before the Effective Date, other than claims or liabilities arising out of or 

relating to any act or omission of a Released Party that constitutes fraud, willful 

misconduct or gross negligence by a Released Party, as determined by a Final Order. 

Notwithstanding anything to the contrary in this Plan or the Confirmation Order, 

(a) the releases set forth above do not release any post-Effective Date obligations of any 

party under the Plan or any document, instrument, or agreement (including those set forth 

in the Plan Supplement) executed to implement the Plan;  (b) except as provided in clause 

(c) below, in the case of the Senior Secured Lenders and related parties as Releasing 

Parties, such releases are limited solely to claims, liabilities and Causes of Action arising 

from or related to any act or omission in connection with the Senior Secured Loan 

Documents and the transactions thereunder and shall not relate to the obligations 
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(including indemnification obligations) and liabilities of Fortior and FSIHC under the 

Senior Secured Loan Documents, and Fortior and FSIHC shall continue to be liable for the 

Restructured Fortior Obligations; (c) such release shall include the obligations under the 

Senior Secured Loan Documents otherwise due and payable in excess of the $20 million of 

indebtedness described as remaining obligations of Fortior pursuant to the Post-Petition 

Reorganization; (d) nothing herein shall constitute a release, waiver or other modification 

of any existing or future indemnification obligations of Fortior and FSIHC under or in 

connection with the Senior Secured Loan Documents; and (e) other than in respect of the 

release in favor of Fortior as described above, such release does not constitute a release by 

any Senior Secured Lender, its Affiliates or related Releasing Parties in respect of any 

Causes of Action, claims or other items described above as released, to the extent any such 

matters arise in connection with or relate to any investment account, checking account, 

savings account, deposit account, trust account, guaranty, or mortgage any Released Party 

has with any Senior Secured Lenders or its Affiliates or related Releasing Parties or other 

banking, investment, financing or other relationship or arrangement between any Released 

Party and any Senior Secured Lender, its Affiliates or related Releasing Parties.  Any 

assignment prior to the Effective Date by any Released Party of any Cause of Action, claim 

or other item described as released above shall be null and void and of no force or effect. 

E. Exculpation. 

Except as otherwise specifically provided in the Plan, each Debtor, each 

Reorganized Debtor, each Estate, and each Released Party is hereby released and 

exculpated from any claim, obligation, Cause of Action, or liability for any Exculpated 

Claim, except to the extent such claim, obligation, Cause of Action, or liability arises from 

the fraud, willful misconduct or gross negligence of such Released Party, as determined in a 
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Final Order. The Debtors, the Reorganized Debtors, the Estates, and the Released Parties 

have, and upon completion of the Plan shall be deemed to have, participated in good faith 

and in compliance with applicable law with regard to the restructuring of Claims and 

Interests in the Chapter 11 Cases and in connection with the steps preparatory to the Post-

Petition Reorganization, the negotiation, formulation, or preparation of any agreements, 

instruments, or other documents contemplated by, relating to or in connection with the 

Plan, and the solicitation and distribution of the Plan and, therefore, are not, and on 

account of such distributions shall not be, liable at any time for the violation of any 

applicable law, rule, or regulation governing the solicitation of acceptances or rejections of 

the Plan or such distributions made pursuant to the Plan. 

F. Injunction. 

Except as otherwise expressly provided in the Plan or Confirmation Order or for 

obligations issued or required to be paid pursuant to the Plan, all Entities who have held, 

hold, or may hold claims or interests that have been discharged pursuant to Section VIII.A, 

released pursuant to Section VIII.B, VIII.C or VIII.D of the Plan, or are subject to 

exculpation pursuant to Section VIII.E of the Plan, are permanently enjoined, from and 

after the Effective Date, from taking any of the following actions against, as applicable, the 

Debtors, the Reorganized Debtors, or the Released Parties:  (1) commencing or continuing 

in any manner any action or other proceeding of any kind on account of or in connection 

with or with respect to any such claims or interests; (2) enforcing, attaching, collecting, or 

recovering by any manner or means any judgment, award, decree, or order against such 

Entities on account of or in connection with or with respect to any such claims or interests; 

(3) creating, perfecting, or enforcing any encumbrance of any kind against such Entities or 

the property or the estates of such Entities on account of or in connection with or with 
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respect to any such claims or interests; (4) asserting any right of setoff, subrogation, or 

recoupment of any kind against any obligation due from such Entities or against the 

property of such Entities on account of or in connection with or with respect to any such 

claims or interests unless such Entity has prior to the Confirmation Hearing timely 

asserted such setoff right in a document Filed with the Bankruptcy Court explicitly 

preserving such setoff, and notwithstanding an indication of a claim or interest or 

otherwise that such Entity asserts, has, or intends to preserve any right of setoff pursuant 

to applicable law or otherwise; and (5) commencing or continuing in any manner any 

action or other proceeding of any kind on account of or in connection with or with respect 

to any such claims or interests released or settled pursuant to the Plan.  

G. No Successorship. 

Without limiting the generality of any of the releases or exculpations set forth in this 

Article VIII, neither AST nor FS-IP is, and neither shall be deemed to be, a successor to Fortior 

in any respect, whether on account of any of the transactions or events described in or 

undertaken pursuant to this Plan, any of the steps preparatory thereto, or any other 

circumstances. The Proposed Confirmation Order Findings of Fact and Conclusions of Law shall 

so provide.  

H. Preservation of Insurance Rights. 

The Debtors’ discharge and release from Claims as provided herein shall not diminish or 

impair the enforceability of any insurance policy that may provide coverage for Claims against 

the Debtors, the Reorganized Debtors, their current and former directors and officers, or any 

other Person.  

I. Protections Against Discriminatory Treatment. 

Consistent with section 525 of the Bankruptcy Code and the Supremacy Clause of the 
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United States Constitution, no Entity, including a Governmental Unit, shall discriminate against 

the Reorganized Debtors or deny, revoke, suspend, or refuse to renew a license, permit, charter, 

franchise, or other similar grant to, condition such a grant to, or discriminate with respect to such 

a grant against, the Reorganized Debtors, or another Entity with whom the Reorganized Debtors 

have been associated, solely because a Debtor has been a  debtor under chapter 11 of the 

Bankruptcy Code, has been insolvent before the commencement of the Chapter 11 Cases (or 

during the Chapter 11 Cases but before the Debtors are granted or denied a discharge), or has not 

paid a debt that is dischargeable in the Chapter 11 Cases. 

J. Setoffs. 

Except as otherwise expressly provided for in the Plan, each Reorganized Debtor may, 

pursuant to the Bankruptcy Code (including section 553 of the Bankruptcy Code), applicable 

non-bankruptcy law, or as may be agreed to by the Holder of a Claim, set off against any 

Allowed Claim and the distributions to be made pursuant to the Plan on account of such Allowed 

Claim (before any distribution is made on account of such Allowed Claim), any claims, rights, 

and Causes of Action of any nature that such Debtor or Reorganized Debtor, as applicable, may 

hold against the Holder of such Allowed Claim, to the extent such claims, rights, or Causes of 

Action against such Holder have not been otherwise compromised or settled on or prior to the 

Effective Date (whether pursuant to the Plan or otherwise); provided, however, that neither the 

failure to effect such a setoff nor the allowance of any Claim pursuant to the Plan shall constitute 

a waiver or release by such Reorganized Debtor of any such claims, rights, and Causes of Action 

that such Reorganized Debtor may possess against such Holder. 

K. Recoupment. 

In no event shall any Holder of Claims or Interests be entitled to recoup any Claim 

against any claim, right, or Cause of Action of the Debtors or the Reorganized Debtors, as 
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applicable, unless (1) such Holder actually has performed such recoupment and provided notice 

thereof in writing to the Debtors on or before the Confirmation Date or (2) such Claim or Interest 

is Reinstated under the Plan. 

L. Subordination Rights. 

The classification and treatment of all Claims and Interests under the Plan shall conform 

to and with the respective contractual, legal, and equitable subordination rights of such Claims 

and Interests, and any such rights shall be settled, compromised, and released pursuant to the 

Plan. 

M. Document Retention. 

On and after the Effective Date, the Reorganized Debtors may maintain documents in 

accordance with the Debtors’ standard document retention policy, as may be altered, amended, 

modified, or supplemented by the Reorganized Debtors. 

ARTICLE IX. 
 

EFFECT OF CONFIRMATION OF THE PLAN 

Upon entry of the Confirmation Order, the Bankruptcy Court shall be deemed to have 

made and issued pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant 

to Bankruptcy Rule 9014, the Proposed Confirmation Order Findings of Fact and Conclusions of 

Law.  Thereafter, the Plan shall be binding and effective against all Entities and parties in interest 

in the Chapter 11 Cases in accordance with its terms and in accordance with applicable law. 

ARTICLE X. 
 

CONDITIONS PRECEDENT TO CONSUMMATION OF THE PLAN 

A. Conditions Precedent to the Effective Date. 

It shall be a condition to the Effective Date that the following conditions shall have been 
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satisfied or waived pursuant to the provisions of Section X.B of the Plan: 

i) the Confirmation Order shall have been entered by the Bankruptcy Court in form 

and substance satisfactory to the Debtors and the Administrative Agent, in full force and effect, 

and not be subject to any stay or injunction; 

ii) each of the steps and transactions described in the Post-Petition Reorganization 

shall have occurred in form, substance and manner satisfactory to the Debtors and 

Administrative Agent, and shall be and remain in full force and effect, not subject to any stay or 

injunction;  

iii) all actions, documents, certificates, and agreements necessary or appropriate to 

implement the Plan, including documents contained in the Plan Supplement, shall have been 

effected or executed and delivered, as the case may be, to the required parties and, to the extent 

required, Filed with the applicable Governmental Units in accordance with applicable laws; and 

iv) all authorizations, consents, regulatory approvals, rulings, or documents that are 

necessary or appropriate to implement and effectuate the Plan shall have been received. 

B. Waiver of Conditions. 

The conditions to Consummation set forth in this Article X of the Plan may be waived 

only by consent of the Debtors and the Administrative Agent. Such waiver may be effectuated 

without notice to or entry of an order of the Bankruptcy Court and without notice to any other 

parties in interest. 

C. Effect of Failure of Conditions. 

If Consummation does not occur on or prior to fifteen (15) days after the Confirmation 

Date, and in no event later than [February 19], 2018 (which date may be extended by agreement 
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between the Debtors and the Administrative Agent, with such extension evidenced by written 

notice Filed with the Bankruptcy Court), (1) the Plan shall be null and void in all respects; (2) 

any settlement or compromise embodied in the Plan, assumption, assumption and assignment, or 

rejection of Executory Contracts or Unexpired Leases effected under the Plan, and any document 

or agreement executed pursuant to the Plan, shall be deemed null and void;  and (3) nothing 

contained in the Plan or the Disclosure Statement shall:  (a) constitute a waiver or release of any 

claims by the Debtors or any other party in interest; (b) prejudice in any manner the rights of the 

Debtors or any other party in interest; or (c) constitute an admission, acknowledgment, offer, or 

undertaking by the Debtors or any other party in interest. 

ARTICLE XI. 
 

MODIFICATION, REVOCATION, OR WITHDRAWAL OF THE PLAN 

A. Modification and Amendments. 

Except as otherwise provided in the Plan or the Restructuring Support Agreement, the 

Debtors reserve the right to modify the Plan, whether such modification is material or 

immaterial, and seek Confirmation consistent with the Bankruptcy Code. Subject to certain 

restrictions and requirements set forth in section 1127 of the Bankruptcy Code and Bankruptcy 

Rule 3019 and those restrictions on modifications set forth in the Plan and the Restructuring 

Support Agreement, each of the Debtors expressly reserves its respective rights to exercise its 

reasonable discretion to revoke or withdraw, or to alter, amend, or modify the Plan with respect 

to such Debtor, one or more times, after Confirmation, and, to the extent necessary or 

appropriate may initiate proceedings in the Bankruptcy Court to so alter, amend, or modify the 

Plan, or remedy any defect or omission, or reconcile any inconsistencies in the Plan, the 

Disclosure Statement, or the Confirmation Order, in such matters as may be necessary or 
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appropriate to carry out the purposes and intent of the Plan. Any such revocation, withdrawal, 

alteration, amendment, modification, or supplement contemplated by this section shall be in form 

and substance acceptable to the Administrative Agent and otherwise in accordance with the 

Restructuring Support Agreement. Additionally, any such modification or supplement shall be 

considered a modification of the Plan and shall be made in accordance with this Article XI. 

B. Effect of Confirmation on Modifications. 

Entry of a Confirmation Order shall mean that all modifications or amendments to the 

Plan since the solicitation thereof are approved pursuant to section 1127(a) of the Bankruptcy 

Code and do not require additional disclosure or resolicitation under Bankruptcy Rule 3019. 

C. Revocation or Withdrawal of Plan. 

The Debtors reserve the right to revoke or withdraw the Plan prior to the Confirmation 

Date and to file subsequent plans of reorganization, in each case in accordance with the 

Restructuring Support Agreement. If the Debtors revoke or withdraw the Plan in accordance with 

the terms of the Plan and the Restructuring Support Agreement, or if Confirmation or 

Consummation does not occur, then:  (1) the Plan shall be null and void in all respects; (2) any 

settlement or compromise embodied in the Plan, assumption, assumption and assignment, or 

rejection of Executory Contracts or Unexpired Leases effected under the Plan, and any document 

or agreement executed pursuant to the Plan, shall be deemed null and void; and (3) nothing 

contained in the Plan or Disclosure Statement shall:  (a) constitute a waiver or release of any 

claims by the Debtors or any other party in interest; (b) prejudice in any manner the rights of the 

Debtors or any other party in interest; or (c) constitute an admission, acknowledgement, offer, or 

undertaking of any sort by the Debtors or any other party in interest.  
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ARTICLE XII. 
 

RETENTION OF JURISDICTION 

Notwithstanding the entry of the Confirmation Order and the occurrence of the Effective 

Date, on and after the Effective Date, the Bankruptcy Court shall retain exclusive jurisdiction 

over all matters arising out of, or related to, the Chapter 11 Cases and the Plan pursuant to 

sections 105(a) and 1142 of the Bankruptcy Code to the extent provided under applicable law, 

including jurisdiction to: 

i) allow, disallow, determine, liquidate, classify, estimate, or establish the priority, 

Secured or unsecured status, or amount of any Claim or Interest, including the resolution of any 

request for payment of any Administrative Claim and the resolution of any and all objections to 

the Secured or unsecured status, priority, amount, or allowance of Claims or Interests; 

ii) decide and resolve all matters related to the granting and denying, in whole or in 

part, any applications for allowance of compensation or reimbursement of expenses to 

Professionals authorized pursuant to the Bankruptcy Code or the Plan; 

iii) resolve any matters related to:  (a) the assumption, assumption and assignment, or 

rejection of any Executory Contract or Unexpired Lease to which a Debtor is party or with 

respect to which a Debtor may be liable and to hear, determine, and, if necessary, liquidate, any 

Claims arising therefrom, including Cure Claims pursuant to section 365 of the Bankruptcy 

Code; (b) any potential contractual obligation under any Executory Contract or Unexpired Lease 

that is assumed or assumed and assigned; and (c) any dispute regarding whether a contract or 

lease is or was executory or expired; 

iv) ensure that distributions to Holders of Allowed Claims and Allowed Interests are 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 307 of 451



 

-59- 
137639826.6  

accomplished pursuant to the provisions of the Plan; 

v) enter and implement such orders as may be necessary or appropriate to execute, 

implement, or consummate the provisions of the Plan and all contracts, instruments, releases, 

indentures, and other agreements or documents created in connection with the Plan or the 

Disclosure Statement; 

vi) issue injunctions, enter and implement other orders, or take such other actions as 

may be necessary to restrain interference by any Entity with Consummation or enforcement of 

the Plan; 

vii) determine any other matters that may arise in connection with or relate to the 

Plan, the Disclosure Statement, the Confirmation Order, or any contract, instrument, release, 

indenture, or other agreement or document created in connection with or contemplated by the 

Plan or the Disclosure Statement; 

viii) enter a final decree concluding or closing the Chapter 11 Cases; 

ix) consider any modifications of the Plan, to cure any defect or omission, or to 

reconcile any inconsistency in any Bankruptcy Court order, including the Confirmation Order; 

x) determine requests for the payment of Claims entitled to priority pursuant to 

section 507 of the Bankruptcy Code; 

xi) hear and determine disputes arising in connection with the interpretation, 

implementation, or enforcement of the Plan or the Confirmation Order, including disputes arising 

under agreements, documents, or instruments executed in connection with the Plan; 
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xii) hear and determine all disputes involving the existence, nature, scope, or 

enforcement of any exculpations, discharges, injunctions and released granted in the Plan, 

including under Article VIII of the Plan; 

xiii) enforce all orders previously entered by the Bankruptcy Court; and 

xiv) hear any other matter not inconsistent with the Bankruptcy Code; provided, 

however, that the Bankruptcy Court will not retain exclusive jurisdiction in respect of any 

matters arising under or related to the Exit Financing Documents. 

ARTICLE XIII. 
 

MISCELLANEOUS PROVISIONS 

A. Immediate Binding Effect. 

Subject to Section X.A of the Plan and notwithstanding Bankruptcy Rules 3020(e), 

6004(h), or 7062 or otherwise, as of the Effective Date, the terms of the Plan and the Plan 

Supplement shall be immediately effective and enforceable and deemed binding upon the 

Debtors, the Reorganized Debtors, and any and all Holders of Claims or Interests (irrespective of 

whether such Claims or Interests, as applicable, have, or are deemed to have, accepted the Plan), 

all Entities that are parties to or are subject to the settlements, compromises, releases, discharges, 

and injunctions described in the Plan, each Entity acquiring property under the Plan, and any and 

all non-Debtor parties to Executory Contracts and Unexpired Leases with the Debtors. 

B. Additional Documents. 

On or before the Effective Date, the Debtors may File with the Bankruptcy Court such 

agreements and other documents, which agreements and other documents shall be in form and 

substance acceptable to the Administrative Agent and otherwise in accordance with the 

Restructuring Support Agreement, as may be necessary to effectuate and further evidence the 
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terms and conditions of the Plan. The Debtors or the Reorganized Debtors, as applicable, and all 

Holders of Claims and Interests receiving distributions pursuant to the Plan and all other parties 

in interest shall, from time to time, prepare, execute, and deliver any agreements or documents 

and take any other actions as may be necessary or advisable to effectuate the provisions and 

intent of the Plan. 

C. Payment of Statutory Fees. 

All fees payable pursuant to section 1930(a) of the Judicial Code, as determined (if 

necessary) by the Bankruptcy Court after notice and a hearing, shall be paid by the Reorganized 

Debtors for each quarter (including any fraction thereof) until the Chapter 11 Cases are 

converted, dismissed, or closed, whichever occurs first. 

D. Reservation of Rights. 

Except as expressly set forth in the Plan, the Plan shall have no force or effect unless and 

until the Bankruptcy Court enters the Confirmation Order.  

E. Successors and Assigns. 

The rights, benefits, and obligations of any Entity named or referred to in the Plan shall 

be binding on, and shall inure to the benefit of any heir, executor, administrator, successor or 

assign, affiliate, officer, director, agent, representative, attorney, beneficiaries, or guardian, if 

any, of each Entity. 

F. Notices. 

To be effective, all notices, requests, and demands relating to this Plan shall be in writing 

(including by facsimile or other recognized electronic transmission) and, unless otherwise 

expressly provided herein, shall be deemed to have been duly given or made when actually 

delivered as evidenced by the delivery receipt customary for such means of transmission, 

addressed as follows: 
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if to the Debtors, to: 

Fortior Solutions, LLC 
5800 NW Pinefarm Place 
Hillsboro, Oregon 97124  
Attn: Sean Sullivan, Chief Financial Officer 
Attn:  Katherine Cowan, General Counsel and Secretary  
Email:  SSullivan@FortiorSolutions.com 
  KCowan@FortiorSolutions.com 
 

with copies to: 

Perkins Coie LLP  
1201 Third Avenue, Suite 4900 
Seattle, Washington 98101 
Attn: Alan D. Smith 
Attn: Schuyler G. Carroll 
Facsimile: (206) 359-9410 
Facsimile: (212) 977-1635 
Email: ADSmith@PerkinsCoie.com 
Email: SCarroll@PerkinsCoie.com   
 
 

if to the Administrative Agent or the Exit Financing Agent, to: 

Goldman Sachs Specialty Lending Group, L.P. 
6011 Connection Drive 
Irving, Texas  75039 
Attn.:  SureID Account Manager 
Attn.:  GSSLG In-House Counsel  
Facsimile:  (646) 769-5010 
Email:  doug.daniels@gs.com 
 

with copies to: 

Goldberg Kohn Ltd. 
55 East Monroe, Suite 3300 
Chicago, Illinois  60603 
Attn:  Randall Klein 
Facsimile:  (312) 863-7474 
Email:  Randall.Klein@Goldbergkohn.com 
 
 

if to the United States Trustee, to: 
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________________________ 
U.S. Federal Office Building 
201 Varick Street, Suite 1006 
New York, NY  10014 
Facsimile:  (212) 668-2255 
Email:  ________@usdoj.gov 

After the Effective Date, the Debtors have authority to send a notice to Entities that to 

continue to receive documents pursuant to Bankruptcy Rule 2002, such Entity must file a 

renewed request to receive documents pursuant to Bankruptcy Rule 2002. After the Effective 

Date, the Debtors are authorized to limit the list of Entities receiving documents pursuant to 

Bankruptcy Rule 2002 to those Entities who have Filed such renewed requests. 

G. Term of Injunctions or Stays. 

Unless otherwise provided in the Plan or in the Confirmation Order, all injunctions or 

stays in effect in the Chapter 11 Cases pursuant to sections 105 or 362 of the Bankruptcy Code or 

any order of the Bankruptcy Court, and extant on the Confirmation Date (excluding any 

injunctions or stays contained in the Plan or the Confirmation Order) shall remain in full force 

and effect until the Effective Date.  All injunctions or stays contained in the Plan or the 

Confirmation Order shall remain in full force and effect in accordance with their terms. 

H. Entire Agreement. 

Except as otherwise indicated, the Plan and the Plan Supplement, as they may be 

modified or supplemented by the Confirmation Order, subject to the consent of the 

Administrative Agent as appropriate, supersede all previous and contemporaneous negotiations, 

promises, covenants, agreements, understandings, and representations on such subjects, all of 

which have become merged and integrated into the Plan and Confirmation Order. 

I. Exhibits. 

All exhibits and documents included in the Plan Supplement, or otherwise Filed with the 
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Bankruptcy Court, are incorporated into and are a part of the Plan as if set forth in full in the 

Plan.  After the exhibits and documents are Filed, copies of such exhibits and documents shall be 

available upon written request to the Debtors’ counsel at the address above or by downloading 

such exhibits and documents from the Bankruptcy Court’s electronic case filing website, 

https://ecf.nysb.uscourts.gov/cgi-bin/login.pl .   

J. Nonseverability of Plan Provisions. 

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy 

Court to be invalid, void, or unenforceable, the Bankruptcy Court shall have the power to alter 

and interpret such term or provision to make it valid or enforceable to the maximum extent 

practicable, consistent with the original purpose of the term or provision held to be invalid, void, 

or unenforceable, and such term or provision shall then be applicable as altered or interpreted. 

Notwithstanding any such holding, alteration, or interpretation, the remainder of the terms and 

provisions of the Plan will remain in full force and effect and will in no way be affected, 

impaired, or invalidated by such holding, alteration, or interpretation. The Confirmation Order 

shall constitute a judicial determination and shall provide that each term and provision of the 

Plan, as it may have been altered or interpreted in accordance with the foregoing, is:  (1) valid 

and enforceable pursuant to its terms; (2) integral to the Plan and may not be deleted or modified 

without the Debtors’ and Administrative Agent’s consent; and (3) nonseverable and mutually 

dependent. 

K. Votes Solicited in Good Faith. 

Upon entry of the Confirmation Order, in accordance with the Proposed Confirmation 

Findings of Fact and Conclusions of Law, the Debtors will be deemed to have solicited votes on 

the Plan in good faith and in compliance with the Bankruptcy Code, and pursuant to section 

1125(e) of the Bankruptcy Code, the Debtors and each of their respective Affiliates, and each of 
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Debtors’ and their respective Affiliates’ agents, representatives, members, principals, 

shareholders, officers, directors, managers, managing directors, members, employees, advisors, 

and attorneys will be deemed to have participated in good faith and in compliance with the 

Bankruptcy Code in the transactions contemplated by the Plan, including any offer, issuance, 

sale, and purchase of securities offered and sold thereunder, and, therefore, neither any of such 

parties or individuals nor the Reorganized Debtors will have any liability for the violation of any 

applicable law, rule, or regulation governing the solicitation of votes on the Plan or the offer, 

issuance, sale, or purchase of securities offered and sold thereunder. 

L. Closing of Chapter 11 Cases. 

The Reorganized Debtors shall, promptly after the full administration of the Chapter 11 

Cases, File with the Bankruptcy Court all documents required by Bankruptcy Rule 3022 and any 

applicable order of the Bankruptcy Court to close the Chapter 11 Cases. 

M. Conflicts. 

Except as set forth in the Plan, to the extent that any provision of the Disclosure 

Statement, the Plan Supplement, or any other order (other than the Confirmation Order) 

referenced in the Plan (or any exhibits, schedules, appendices, supplements, or amendments to 

any of the foregoing), conflict with or are in any way inconsistent with any provision of the Plan, 

the Plan shall govern and control. 
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Dated: ____________, 2017 
 New York, New York 

Respectfully submitted,  
ADVANCE SCIENCE TECHNOLOGIES, INC.  
FS-IP, LLC 
 
 
_________________________________ 
By James Robell, President and CEO 
 
Submitted by: 
 
 
_________________________________ 
Schuyler G. Carroll 
Alan D. Smith (pro hac vice pending) 
PERKINS COIE LLP 
30 Rockefeller Center, 22nd Floor 
New York, NY  10112-0085 
Telephone: 212.262.6900 
Facsimile: 212.977.1649 
Email: scarroll@perkinscoie.com 
 adsmith@perkinscoie.com 
 
Proposed Counsel for Debtors-in-Possession 
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ADDENDUM TO PLAN 

Letter from Fortior Solutions Holdings, Inc. 

 

Fortior Solutions Holdings, Inc. 
5800 NW Pinefarm Place 
Hillsboro, Oregon 97124 

[December __, 2017] 

TO:   
Advance Science Technologies, Inc.; and  
FS-IP, LLC 
 
FROM: 
Fortior Solutions Holdings, Inc. 
 
 
This letter relates to the Debtors’ Joint Prepackaged Plan of Reorganization dated 
December [__], 2017 (the “Plan”), to be filed and proposed by Advance Science Technologies, 
Inc., an Oregon corporation (“AST”), and FS-IP LLC, a New York limited liability 
company (“FS-IP”), as debtors-in-possession in jointly administered chapter 11 bankruptcy 
cases in the United States Bankruptcy Court for the Southern District of New York. Capitalized 
terms not otherwise defined in this letter retain the definitions given to them in the Plan.  

Fortior Solutions Holdings, Inc., an Oregon corporation (“FS Holdings”), is a non-debtor sister 
company of debtors AST and FS-IP. Under Section  III.B.7(b) of the Plan, upon the Effective 
Date of the Plan, FS Holdings will issue 100% of its equity shares to shareholders of SureID, Inc. 
(to be renamed Fortior Solutions, Inc.) as of the Record Date  other than the Secured Lender 
Affiliate Shareholder, on account of such holders’ ownership of AST equity shares.  As provided 
in Section  IV.B of the Plan, Fortior shareholders shall have been deemed to have been issued the 
AST equity in connection with the merger of Fortior and FS Merger Sub, Inc. pursuant to 
Section  IV.B of the Plan. As a result, upon the Effective Date of the Plan, the former 
shareholders of Fortior will own 100% of the outstanding shares of FS Holdings. FS Holdings is 
a non-debtor affiliate participating in the Plan. 

Pursuant to Section 1145(a) of the Bankruptcy Code, and in accordance with the no-action letter 
issued by the Securities and Exchange Commission on January 29, 1992 regarding the Lomas 
Financial Corporation, 1992 SEC No-Act. LEXIS 103, FS Holdings hereby agrees as follows: 

1. Upon confirmation of the Plan, FS Holdings is obligated to issue 100% of its equity 
shares in accordance with the Plan and Confirmation Order. 
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2. FS Holdings hereby subjects itself to jurisdiction of the Bankruptcy Court for 
purposes of issuance of its equity shares in accordance with the Plan and 
Confirmation Order. 

3. The Disclosure Statement includes information with respect the business and 
management of FS Holdings.  From its recent formation through the date of this 
letter, FS Holdings has not had any operations.  Accordingly, it does not have any 
historical financial statements or similar information to include in the Disclosure 
Statement.  Nevertheless, FS Holdings, along with certain other non-debtor affiliates 
of the Debtors, have provided available historical financial information along with a 
pro forma balance sheet reflecting the post-Effective Date capital structure of FS 
Holdings.  

4. By executing this letter FS Holdings confirms that it shall vote to accept the Plan and 
support the consummation of the Plan as a proponent of and participant in the Plan.. 

 
 PARTICIPANT 

FORTIOR SOLUTIONS HOLDINGS, INC., 
an Oregon corporation 
 

By:   /s/    
Name: James Robell 
Title: President and CEO 
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RESTRUCTURING SUPPORT AGREEMENT 
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RESTRUCTURING SUPPORT AGREEMENT 

This RESTRUCTURING SUPPORT AGREEMENT (as amended, supplemented or 
otherwise modified from time to time in accordance with the terms hereof, this "Agreement"), 
dated as of December 4, 2017, is entered into by and among (i) SureID, Inc. ("SureID"), (ii) 
Advance Science Technologies, Inc., formerly known as SID-GB, Inc. ("AST"), (iii) FS-IP LLC, 
formerly known as SID-IP LLC ("FS-IP"), (iv) FS Merger Sub, Inc. ("Merger Sub"), (v)  FSIHC, 
LLC ("FSIHC"), (vi) FS-IS LLC (“FS-IS”), (vii) Fortior Solutions Holdings, Inc. ("FS 
Holdings"; together with SureID, AST, FS-IP, Merger Sub, FS-IS, and FSIHC, the "Companies" 
and each a "Company"), (viii) each lender (each a "Lender") party to the Credit Agreement 
(defined below) and (ix) Goldman Sachs Specialty Lending Group, L.P., as administrative agent 
for the Lenders (in such capacity, "Administrative Agent"). The Companies, Lenders, 
Administrative Agent are referred to herein as the "Parties" and individually as a "Party".   

PRELIMINARY STATEMENTS 

WHEREAS, SureID, AST and FS-IP are party to that certain Credit and Guaranty 
Agreement dated as of November 13, 2015 (as amended, supplemented or otherwise modified 
from time to time, the "Credit Agreement") among SureID, AST, FS-IP, Lenders and 
Administrative Agent;  

WHEREAS, prior to the date hereof, the Parties and their representatives have engaged in 
good faith, arm's length negotiations regarding a restructuring of the Companies' indebtedness 
and other obligations, which is contemplated to be implemented through (i) the commencement 
of the Chapter 11 Cases and the consent to the Cash Collateral Use by Administrative Agent and 
Lenders (the "Cash Collateral Use Transactions"), in accordance with and subject to the terms 
and conditions contained in this Agreement and the term sheet attached hereto as Exhibit A, 
which term sheet, including any schedules, annexes and exhibits attached thereto, is expressly 
incorporated by reference herein and made a part of this Agreement as if fully set forth herein (as 
such term sheet may be modified in accordance with Section 10 hereof, the "Cash Collateral Use 
Term Sheet"), (ii) the solicitation, confirmation and consummation of the plan of reorganization 
attached hereto as Exhibit B, which plan of reorganization, including any Plan Supplement (as 
defined in the Plan), schedules, annexes and exhibits attached thereto, in each case materially 
consistent with this Agreement, is expressly incorporated by reference herein and made a part of 
this Agreement as if fully set forth herein (as such plan may be modified in accordance with the 
terms thereof and the Bankruptcy Code, the "Plan"), which provides for the reorganization of the 
Debtors in accordance with, and subject to the terms and conditions contained in, this Agreement 
and the Plan (the "Plan Transactions") and (iii) after giving effect to the Plan Transactions, the 
amendment and restatement of the Credit Agreement and the execution and consummation of 
new credit documents by SureID (the "Exit Transactions"; together with the Cash Collateral Use 
Transactions and the Plan Transactions, the "Transactions"), in accordance with, and subject to 
the terms and conditions contained in, this Agreement and the term sheet attached hereto as 
Exhibit C, which term sheet, including any schedules, annexes and exhibits attached thereto, is 
expressly incorporated by reference herein and made a part of this Agreement as if fully set forth 
herein (as such term sheet may be modified in accordance with Section 10 hereof, the "Exit Term 
Sheet"); 
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WHEREAS, on or before December 31, 2017, FS-IP and AST intend to commence 
voluntary Chapter 11 Cases under the Bankruptcy Code in the Bankruptcy Court; 

WHEREAS, this Agreement, the Plan, the Cash Collateral Use Term Sheet and Exit 
Term Sheet are the product of good faith, arm's length negotiations among the Parties and their 
respective professionals; and 

WHEREAS, the Parties desire to express to each other their mutual support and 
commitment in respect of the Transactions on the terms and conditions contained in this 
Agreement, the Plan, the Cash Collateral Use Term Sheet and Exit Term Sheet. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants and 
agreements set forth herein, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree 
as follows: 

1. Plan, Cash Collateral Use Term Sheet and Exit Term Sheet. 

The Plan, Cash Collateral Use Term Sheet and Exit Term Sheet are each expressly 
incorporated herein by reference and made part of this Agreement as if fully set forth herein. The 
Plan, Cash Collateral Use Term Sheet and Exit Term Sheet set forth the material terms and 
conditions of the applicable Transactions; provided, however, that the Plan, Cash Collateral Use 
Term Sheet and Exit Term Sheet are supplemented by the terms and conditions of this 
Agreement. In the event of any inconsistency between the Plan, Cash Collateral Use Term Sheet 
and Exit Term Sheet, on the one hand, and this Agreement, on the other, the terms of the Plan, 
Cash Collateral Use Term Sheet and Exit Term Sheet shall govern.   

2. Certain Definitions; Rules of Construction. As used in this Agreement, the 
following terms have the meanings set forth below: 

(a) "Administrative Agent Termination Event" has the meaning set forth in 
Section 5(a). 

(b) "Affiliate" means "affiliate", as defined in section 101(2) of the 
Bankruptcy Code. 

(c) "Agreement" has the meaning set forth in the preamble of this Agreement. 

(d) "Alternative Transaction" means (i) debtor-in-possession financing, use of 
cash collateral and/or exit financing (other than the Cash Collateral Use or the exit financing to 
be provided in connection with the Exit Transactions), (ii) a sale, transfer, lease or other 
disposition, directly or indirectly, of all or substantially all of any Company's assets, (iii) 
confirmation of a plan of reorganization that is not the Plan, or (iv) any out of the ordinary 
course of business transaction with respect to any Company (other than as contemplated in the 
Plan). 

(e) "Alternative Transaction Proposal" means any oral or written expressions 
of interest, term sheets, offers, commitments, proposals or alterations to a previous Alternative 
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Transaction Proposal, in each case, whether formal or informal, binding or non-binding, 
regarding any transaction or series of transactions in respect of an Alternative Transaction. 

(f) "Approved Budget" has the meaning set forth in the Cash Collateral Use 
Term Sheet.   

(g) "Bankruptcy Code" means Chapter 11 of the United States Bankruptcy 
Code, 11 U.S.C. §§ 101 et seq. 

(h) "Bankruptcy Court" means United States Bankruptcy Court for the 
Southern District of New York. 

(i) "Bankruptcy Process Documents" means all material agreements, 
instruments, pleadings, orders or other related documents utilized to implement the Cash 
Collateral Use Transactions and the Plan Transactions and to obtain confirmation of the Plan, 
including, but not limited to, this Agreement, the First Day Motions, the Cash Collateral Motion, 
the Cash Collateral Order and the Plan Process Documents, each of which shall (i) contain terms 
and conditions materially consistent with this Agreement, the Plan and the Cash Collateral Use 
Term Sheet, (ii) as applicable, be filed with the Bankruptcy Court, and (iii) be in form and 
substance reasonably acceptable to (unless otherwise specifically provided in this Agreement 
that such document shall be "acceptable" (i.e., without any reasonableness qualifier)) to the 
Consent Parties. 

(j) "Bankruptcy Rules" means (i) the Federal Rules of Bankruptcy Procedure 
and the Official Bankruptcy Forms, as amended and promulgated under section 2075 of title 28 
of the United States Code, (ii) the applicable Local Rules of Bankruptcy Practice and Procedure 
for the Bankruptcy Court and (iii) any general or chamber rules, or standing orders governing 
practice and procedure issued by the Bankruptcy Court, each as in effect on the Petition Date, 
and each of the foregoing together with all amendments and modifications thereto that are 
subsequently made and as applicable to the Chapter 11 Cases or proceedings therein, as the case 
may be. 

(k) "Board" means the Board of Directors of the Companies. 

(l) "Cash" or "$" means legal tender of the United States of America or the 
equivalent thereof, including bank deposits and checks. 

(m) "Cash Collateral Motion" means the motion and the proposed form of 
interim and final orders to be filed by the Debtors with the Bankruptcy Court on the Petition 
Date seeking approval, on an interim and final basis, of the Cash Collateral Use and, inter alia, 
the use of cash collateral (including such terms and conditions relating to adequate protection in 
connection therewith) consistent in all material respects with the Cash Collateral Use Term Sheet 
and otherwise acceptable in form and substance to the Administrative Agent and the Debtors.   

(n) "Cash Collateral Order" means the interim and final orders entered by the 
Bankruptcy Court approving the Cash Collateral Use, which orders (and any exhibits, appendices 
and related documents) shall be materially consistent with this Agreement and the Cash 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 321 of 451



-4- 
137770570.1  

Collateral Use Term Sheet and otherwise in form and substance acceptable to the Consent 
Parties. 

(o) "Cash Collateral Use" means the use of cash collateral (as defined in the 
Bankruptcy Code) consented to by Administrative Agent and Lenders in accordance with the 
Restructuring Term Sheet, on terms and conditions satisfactory to Administrative Agent and 
Lenders.  

(p) "Cash Collateral Use Term Sheet" has the meaning set forth in the 
"Preliminary Statements" of this Agreement. 

(q) "Cash Collateral Use Transactions" has the meaning set forth in the 
"Preliminary Statements" of this Agreement. 

(r) "Chapter 11 Cases" means the voluntary chapter 11 cases (which shall be 
jointly administered) commenced by FS-IP and AST. 

(s) "Company" and "Companies" have the meanings set forth in the preamble 
of this Agreement. 

(t) "Company Termination Event" has the meaning set forth in Section 5(c). 

(u) "Confirmation Motion" means the motion to be filed by the Debtors in the 
Chapter 11 Cases seeking confirmation of the Plan and entry of the Confirmation Order, which 
motion (including any exhibits, appendices or related documents) shall be materially consistent 
with this Agreement and the Plan and otherwise in form and substance reasonably acceptable to 
the Consent Parties and may be a combined motion with the Disclosure Statement Motion. 

(v) "Confirmation Order" means the order of the Bankruptcy Court 
confirming the Plan pursuant to section 1129 of the Bankruptcy Code, which order (and any 
exhibits, appendices and related documents) shall be materially consistent with this Agreement 
and the Plan and otherwise in form and substance acceptable to the Consent Parties. 

(w) "Consent Parties" means, subject to the terms of Section 25 hereof, the 
Debtors and the Administrative Agent. 

(x) "Credit Agreement" has the meaning set forth in the "Preliminary 
Statements" of this Agreement. 

(y) "Credit Agreement Claims" means any and all claims arising under the 
Credit Agreement and the other "Credit Documents" (as defined in the Credit Agreement). 

(z) "Debtors" means FS-IP and AST. 

(aa) "Disclosure Statement" has the meaning set forth in the Plan.  

(bb) "Disclosure Statement Motion" means the motion to be filed by the 
Debtors in the Chapter 11 Cases seeking entry of the Disclosure Statement Order, which motion 
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(including any exhibits, appendices or related documents) shall be materially consistent with this 
Agreement and the Plan and otherwise in form and substance reasonably acceptable to the 
Consent Parties and may be a combined motion with the Confirmation Motion. 

(cc) "Disclosure Statement Order" means an order of the Bankruptcy Court 
approving the Disclosure Statement and the Solicitation, which order (including any exhibits, 
appendices or related documents) shall be materially consistent with this Agreement and the Plan 
and otherwise in form and substance reasonably acceptable to the Consent Parties. 

(dd) "Effective Date" means the first business day on or after the date of 
confirmation of the Plan on which (i) no stay of the Confirmation Order is in effect and (ii) the 
conditions precedent to the effectiveness of the Plan have been satisfied or are expressly waived 
in accordance with the terms thereof. 

(ee) "Entity" means a Person, estate, trust, governmental unit, and the U.S. 
Trustee, within the meaning of section 101(15) of the Bankruptcy Code. 

(ff) "Equity Interests" means any capital stock (including, without limitation, 
any common stock, preferred stock, limited liability company interests, partnership interests or 
other equity, ownership or profits interests) in any Company, and any options, warrants, 
conversion privileges or rights of any kind to acquire any capital stock, limited liability company 
interests, partnership interests or other equity, ownership or profits interests in any Company. 

(gg) "Execution Date" has the meaning set forth in Section 11 hereof. 

(hh) "Executory Contracts or Unexpired Leases" means any contracts or 
unexpired leases to which any Debtor is a party that is subject to assumption or rejection under 
sections 365 or 1123 of the Bankruptcy Code. 

(ii) "Exit Process Documents" means all material agreements, instruments, 
pleadings, orders or other related documents utilized to implement the Exit Transactions, 
including, but not limited to, this Agreement and they loan documents evidencing or relating to 
the Exit Transactions, each of which shall (i) contain terms and conditions materially consistent 
with this Agreement and the Exit Term Sheet, (ii) as applicable, be filed with the Bankruptcy 
Court, and (iii) be in form and substance reasonably acceptable to (unless otherwise specifically 
provided in this Agreement that such document shall be "acceptable" (i.e., without any 
reasonableness qualifier)) to the Parties. 

(jj) "Exit Term Sheet" has the meaning set forth in the "Preliminary 
Statements" of this Agreement. 

(kk) "Exit Transactions" has the meaning set forth in the "Preliminary 
Statements" of this Agreement. 

(ll) "Final Order" means an order or judgment of the Bankruptcy Court (or 
any other court of competent jurisdiction) entered by the Clerk of the Bankruptcy Court (or such 
other court) on the docket in the Chapter 11 Cases (or the docket of such other court), which has 
not been modified, amended, reversed, vacated or stayed and as to which (a) the time to appeal, 
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petition for certiorari, or move for a new trial, stay, reargument or rehearing has expired and as to 
which no appeal, petition for certiorari or motion for new trial, stay, reargument or rehearing 
shall then be pending or (b) if an appeal, writ of certiorari, new trial, stay, reargument or 
rehearing thereof has been sought, such order or judgment of the Bankruptcy Court (or other 
court of competent jurisdiction) shall have been affirmed by the highest court to which such 
order was appealed, or certiorari shall have been denied, or a new trial, stay, reargument or 
rehearing shall have been denied or resulted in no modification of such order, and the time to 
take any further appeal, petition for certiorari or move for a new trial, stay, reargument or 
rehearing shall have expired, as a result of which such order shall have become final in 
accordance with Rule 8002 of the Bankruptcy Rules; provided, that the possibility that a motion 
under Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule under the 
Bankruptcy Rules, may be filed relating to such order, shall not cause an order not to be a Final 
Order. 

(mm) "First Day Motions" means any "first day" or "second day" motions and 
pleadings to be filed by the Debtors with the Bankruptcy Court in connection with the Chapter 
11 Cases, including, without limitation, the Cash Collateral Motion, the RSA Assumption 
Motion, a motion that restricts the trading of Equity Interests and claims, and a motion for a 
combined hearing on the Disclosure Statement Motion and Confirmation Motion, each of which 
shall be in form and substance reasonably acceptable to the Consent Parties.   

(nn) "GAAP" means generally accepted accounting principles in the United 
States consistently applied. 

(oo) "Goldberg" means Goldberg Kohn Ltd., counsel to the Administrative 
Agent and Lenders. 

(pp) "Governmental Authority" means any United States or other international, 
national, federal, state, municipal or local governmental, regulatory or administrative authority, 
agency or commission, licensing body or any judicial (including any state or federal court) or 
arbitral body or other entity exercising executive, legislative, judicial, regulatory, licensing, 
gaming or administrative powers or functions of government. 

(qq) "Material Adverse Effect" means any event, change, effect, occurrence, 
development, circumstance or change of fact occurring after the date hereof that has had, or 
would reasonably be expected to have, a material adverse effect on the business, results of 
operations, financial condition, assets or liabilities of any Company, or which would materially 
impair any Company's ability to perform their obligations under this Agreement, the Cash 
Collateral Term Sheet, the Plan, or the Exit Term Sheet or have a materially adverse effect on or 
prevent or materially delay the consummation of any of the Transactions beyond the time periods 
contemplated by the Cash Collateral Term Sheet, the Plan, or the Exit Term Sheet; provided, 
however, that "Material Adverse Effect" shall not include any event, effect, occurrence, 
development, circumstance or change of fact arising out of, resulting from or attributable to the 
announcement of the filing of the Chapter 11 Cases, the Plan Transaction, the pendency of the 
Plan Transaction, the prosecution of the Chapter 11 Cases or compliance by any Party with the 
covenants and agreements herein or in the Plan, the Plan Process Documents, the Cash Collateral 
Term Sheet or the Exit Term Sheet. 
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(rr) "Party" or "Parties" has the meaning set forth in the preamble of this 
Agreement. 

(ss) "Petition Date" means the date of the commencement of the Chapter 11 
Cases in the Bankruptcy Court. 

(tt) "Plan" has the meaning set forth in the "Preliminary Statements" of this 
Agreement. 

(uu) "Plan Process Documents" means all material agreements, instruments, 
pleadings, orders or other related documents utilized to implement the Plan Transaction and to 
obtain confirmation of the Plan, including, but not limited to, this Agreement, the Plan, the Plan 
Supplement, the Disclosure Statement, the Disclosure Statement Motion, the Disclosure 
Statement Order, the ballots, the motion to approve the form of ballots and solicitation 
procedures, the order of the Bankruptcy Court approving the form of ballots and solicitation 
procedures and the Confirmation Order, each of which shall (i) contain terms and conditions 
materially consistent with this Agreement and the Plan, (ii) as applicable, be filed with the 
Bankruptcy Court, and (iii) be in form and substance reasonably acceptable to (unless otherwise 
specifically provided in this Agreement that such document shall be "acceptable" (i.e., without 
any reasonableness qualifier)) to the Consent Parties.   

(vv) "Plan Supplement" has the meaning set forth in the Plan. 

(ww) "Plan Transactions" has the meaning set forth in the "Preliminary 
Statements" of this Agreement. 

(xx)  “Qualified Marketmaker” means an entity that (a) holds itself out to the 
public or the applicable private markets as standing ready in the ordinary course of business to 
purchase from customers and sell to customers claims of any Company (or enter with customers 
into long and short positions in claims against any Company), in its capacity as a dealer or 
market maker in claims against any Company, and (b) is, in fact, regularly in the business of 
making a market in claims against issuers or borrowers (including debt securities or other debt). 

(yy) "Restructuring Milestones" means the milestones as set forth on Exhibit 
D, in each case as may be extended by Administrative Agent in its sole discretion. 

(zz) "Restructuring Support Advisors" means Goldberg, Cleary Gottlieb Steen 
& Hamilton LLP, Vinson & Elkins LLP and such other professionals retained by Administrative 
Agent and Lenders. 

(aaa) "Restructuring Support Effective Date" means, as to each Party, the date 
upon which this Agreement becomes effective and binding on such Party in accordance with the 
provisions of Section 11 hereof. 

(bbb) "Restructuring Support Period" means the period commencing on the 
Restructuring Support Effective Date and ending on the date on which this Agreement is 
terminated in accordance with Section 5 hereof as to such Party. 
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(ccc) "RSA Assumption Motion" means the motion and proposed form of order 
to be filed by the Debtors with the Bankruptcy Court on or as soon as practicable (but in any 
event, within ten (10) calendar days) after the Petition Date, each of which shall be in form and 
substance reasonably acceptable to the Consent Parties, seeking the approval and assumption of 
this Agreement pursuant to section 365 of the Bankruptcy Code, authorizing the payment of 
certain fees, expenses and other amounts hereunder, and granting related relief. 

(ddd) "RSA Order" means an order of the Bankruptcy Court, in form and 
substance reasonably acceptable to the Consent Parties, approving the RSA Assumption Motion. 

(eee) "Solicitation" means the solicitation of votes in connection with the Plan 
pursuant to sections 1125, 1126 and 1145 of the Bankruptcy Code. 

(fff) "Transaction Documents" means all material agreements, instruments, 
pleadings, orders or other related documents utilized to implement the Transactions, including, 
but not limited to, this Agreement, the Bankruptcy Process Documents and the Exit Process 
Documents, each of which shall (i) contain terms and conditions materially consistent with this 
Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit Term Sheet, (ii) as 
applicable, be filed with the Bankruptcy Court, and (iii) be in form and substance reasonably 
acceptable to (unless otherwise specifically provided in this Agreement that such document shall 
be "acceptable" (i.e., without any reasonableness qualifier)) to the Consent Parties. 

(ggg) "Transaction Expenses" means all pre- and post-petition fees, costs and 
expenses of each Administrative Agent and each Lender (including, without limitation, all pre- 
and post-petition fees (including success or completion fees) in connection with the negotiation, 
formulation, preparation, execution, delivery, implementation and consummation of this 
Agreement, the Plan, the other Transaction Documents, the Cash Collateral Use Transactions, 
the Plan Transactions, the Exit Transactions, the transactions contemplated hereunder and under 
the Plan, and all transactions related hereto and thereto. 

(hhh) "Transactions" has the meaning set forth in the "Preliminary Statements" 
of this Agreement.  

Rules of Construction. For the avoidance of doubt, (1) each reference in this Agreement to "this 
Agreement", "hereunder", "hereof", "herein", or words of like import shall mean and be a 
reference to this Agreement and the Restructuring Term Sheet, taken as a whole and not to any 
particular provision of this Agreement; (2) the words "include," "includes," and "including" shall 
be deemed to be followed by the phrase "without limitation" and the word "or" is not exclusive; 
(3) words importing the singular also include the plural, and references to one gender include all 
genders; (4) all financial statement accounting terms not defined in this Agreement shall have the 
meanings determined by United States generally accepted accounting principles as in effect on 
the date of this Agreement; and (5) references to any governmental entity or any governmental 
department, commission, board, bureau, agency, regulatory authority, instrumentality, or judicial 
or administrative body, in any jurisdiction shall include any successor to such entity. 
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3. Agreements of the Administrative Agent and Lenders. 

(a) Support of Transactions. Upon the terms and subject to the conditions in 
this Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit Term Sheet, 
Administrative Agent and Lenders agree that, for the duration of the Restructuring Support 
Period, the Administrative Agent and each Lender shall: 

(i) use commercially reasonable efforts to support, and work 
collaboratively with the other Parties to facilitate the implementation or consummation of 
each Transaction and the approval by the Bankruptcy Court of this Agreement, the Cash 
Collateral Use, the orders approving the Cash Collateral Use and the Bankruptcy Process 
Documents; 

(ii) not consent to, or otherwise directly or indirectly support, solicit, 
assist, encourage or participate in the formulation, pursuit or support of, any restructuring 
or reorganization of the Companies (or any plan or proposal in respect of the same) other 
than the Transactions; 

(iii) (A) subject to the receipt by the Administrative Agent and Lenders 
of an approved Disclosure Statement in accordance with the Solicitation, timely vote, or 
cause to be voted, all of its Credit Agreement Claims to accept the Plan and (B) subject to 
Section 5(d) hereof, not change, withdraw or revoke such vote (or cause or direct such 
vote to be changed, withdrawn or revoked); and 

(iv) timely vote or cause to be voted all of its Credit Agreement 
Claims, as applicable, against and not consent to, or otherwise directly or indirectly 
support, solicit, assist, encourage or participate in the formulation, pursuit or support of, 
any restructuring or reorganization of the Companies (or any plan or proposal in respect 
of the same) inconsistent with the Transactions. 

(b) Certain Conditions.  The obligations of the Administrative Agent and 
Lenders set forth in Section 3(a) above are subject to the following conditions: 

(i) this Agreement shall have become effective in accordance with the 
provisions of Section 11 hereof; 

(ii) the Plan and the other Transaction Documents shall be acceptable 
in all respects to the Administrative Agent; and 

(iii) this Agreement shall not have terminated in accordance with the 
terms of Section 5 hereof. 

(c) Rights of the Administrative Agent and Lenders Unaffected.  Nothing 
contained herein shall (i) limit (A) the right of any Administrative Agent or any Lender to 
consult with any other Lender or any Company or (B) the rights of Administrative Agent and 
Lenders under any applicable bankruptcy, insolvency, foreclosure or similar proceeding, 
including, without limitation, appearing as a party in interest in any matter to be adjudicated in 
order to be heard concerning any matter arising in the Chapter 11 Cases, (ii) limit the ability of 
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any Lender to sell or enter into any transactions in connection with Obligations (as defined in the 
Credit Agreement) or any other claims against or interests in the Companies, subject to Sections 
3(d) and (e) hereof; or (iii) limit the rights of any Administrative Agent or any Lender under the 
Credit Agreement or constitute a waiver or amendment of any provisions of the Credit 
Agreement, subject to Section 3(a) above. 

(d) Transfers. 

(i) The Lenders agree that, for the duration of the Restructuring 
Support Period, none of the Lenders shall sell, contract to sell, give, transfer, loan, issue, 
pledge, encumber, grant a security interest in (except for blanket security interests of 
lenders to any of the Lenders), hypothecate, assign, offer or otherwise transfer or dispose 
of (including by participation) any economic, voting or other rights in or to, directly or 
indirectly, in whole or in part, all or any portion of any of the Credit Agreement Claims, 
other claims or Equity Interests, as applicable, or any option thereon or any right or 
interest therein (including grant any proxies, deposit any notes, instruments representing 
other claims or Equity Interests into a voting trust or enter into a voting agreement with 
respect to any notes, other claims or Equity Interests) (collectively, the “Covered 
Interests”), unless the transferee thereof either (i) is a Lender, or (ii) prior to such transfer, 
agrees in writing for the benefit of the Parties to be bound by all of the terms of this 
Agreement applicable to the Lenders (including with respect to any and all claims or 
interests it already may hold against or in any Company prior to such transfer) by 
executing a customary joinder in form and substance satisfactory to Administrative Agent 
and the Companies (the "Joinder Agreement"), and delivering an executed copy thereof, 
within two (2) business days of closing of such sale or transfer, to the Parties (such 
transferee, a “Permitted Transferee”), in which event (x) the transferee shall be deemed to 
be a Lender hereunder to the extent of such transferred rights and obligations and (y) the 
transferor shall be deemed to relinquish its rights (and be released from its obligations) 
under this Agreement to the extent of such transferred rights and obligations. 
Notwithstanding anything contained herein to the contrary, during the Restructuring 
Support Period, a Lender may offer, sell or otherwise transfer any or all of its holdings of 
Covered Interests to any entity that, as of the date of transfer, controls, is controlled by or 
is under common control with any Lender; provided, however, that such entity shall 
automatically be subject to the terms of this Agreement and deemed a Lender party 
hereto and shall execute a Joinder Agreement hereto. The Lenders agree that any sale, 
transfer or assignment of any Covered Interests that does not comply with the terms and 
procedures set forth herein shall be void ab initio, and the Parties shall have the right to 
enforce the voiding of such transfer. 

(ii) A Qualified Marketmaker that acquires any Covered Interest with 
the purpose and intent of acting as a Qualified Marketmaker for such Covered Interests 
shall not be required to execute and deliver to the parties hereto a Joinder Agreement or 
otherwise agree to be bound by the terms and conditions set forth in this Agreement if 
such Qualified Marketmaker transfers such Covered Interests (by purchase, sale, 
assignment, participation, or otherwise) to a Lender or Permitted Transferee (including, 
for the avoidance of doubt, the requirement that such transferee execute a Joinder 
Agreement) and the offer, sale or transfer otherwise is a Permitted Transfer.  To the 
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extent any Party that has signed this Agreement is acting in its capacity as a Qualified 
Marketmaker, it may offer, sell or otherwise transfer any ownership interests in the 
Covered Interests that it acquires from a holder of such Covered Interests that has not 
signed this Agreement to a transferee that has not signed this Agreement at the time of 
such offer, sale or transfer without the requirement that such transferee be or become a 
signatory to this Agreement. 

(e) Additional Claims or Equity Interests.  To the extent that any of the 
Lenders (i) hold or acquire any other claims against any Company, or (ii) hold or acquire any 
Equity Interests in any Company, such Lenders agree that such other claims or Equity Interests 
shall be subject to this Agreement and that, for the duration of the Restructuring Support Period, 
such Lender shall support the Transactions, and shall vote (or cause to be voted) any such other 
claims or Equity Interests entitled to vote on the Plan (in each case, to the extent still held by it or 
on its behalf at the time of such vote) in a manner consistent with Section 3(a) hereof. 

4. Agreements of the Company. 

(a) Affirmative Covenants. Upon the terms and subject to the conditions of 
this Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit Term Sheet, each 
Company agrees that, for the duration of the Restructuring Support Period, unless otherwise 
expressly consented to in advance in writing by the Administrative Agent, each Company shall: 

(i) support each of the Transactions and use commercially reasonable 
efforts to take all actions contemplated by the Plan, the Cash Collateral Use Term Sheet 
and the Exit Term Sheet and that are necessary to facilitate, effectuate and promptly 
consummate each of the Transactions; 

(ii) in the case of the Debtors, (A) commence the Chapter 11 Cases in 
the Bankruptcy Court in accordance with the Restructuring Milestones; (B) file the First 
Day Motions, including Cash Collateral Motion and the RSA Assumption Motion; (C) 
file the other Bankruptcy Process Documents and Exit Process Documents with the 
Bankruptcy Court in accordance with the Restructuring Milestones (as applicable); and 
(D) use best efforts to seek and obtain Bankruptcy Court approval of the Cash Collateral 
Motion, the RSA Assumption Motion, the Plan Process Documents and the Exit Process 
Documents on or before the Restructuring Milestones (as applicable);  

(iii) take all actions (a) contemplated by this Agreement, the Plan, the 
Cash Collateral Use Term Sheet, the Exit Term Sheet and the Transaction Documents 
and comply with all terms and conditions of this Agreement, the Plan, the Cash Collateral 
Use Term Sheet, the Exit Term Sheet, (b) which are necessary to facilitate the 
implementation or consummation of the Transactions, and (c) which are necessary to 
obtain approval by the Bankruptcy Court of the Bankruptcy Process Documents and the 
Exit Process Documents; 

(iv) (A) promptly, and in any event within two (2) business days, 
inform the Restructuring Support Advisors of any oral or written proposals and 
indications of interest sent and/or received related to a potential sale of any assets of any  
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Company (and to the extent such materials are written, provide a copy to the 
Restructuring Support Advisors), (B) promptly provide the Restructuring Support 
Advisors with access to the Companies' advisors with respect to any such potential sale 
of assets; (C) promptly disclose the identity of any party making a proposal or indication 
of interest to the Restructuring Support Advisors and, (D) with such Company's consent, 
allow the Restructuring Support Advisors to participate in any management 
presentations, conference calls held between such Company and/or its advisors with the 
prospective purchasers of such Company's assets, and similar discussions held between 
such Company and/or its advisors and the prospective purchasers of such Company's 
assets; 

(v) provide prompt written notice to the Lenders and the Restructuring 
Support Advisors of (A) the occurrence, or failure to occur, of any event of which any 
Company has knowledge which occurrence or failure would be likely to cause (1) any 
representation or warranty of any Company contained in this Agreement, the Plan, the 
Credit Agreement, the Bankruptcy Process Documents or the Exit Process Documents 
being untrue or inaccurate in any material respect, (2) any covenant of any Company 
contained in this Agreement, the Plan, the Credit Agreement or the Bankruptcy Process 
Documents not to be satisfied in any material respect or (3) any condition precedent 
contained in this Agreement, the Plan, the Credit Agreement, the Bankruptcy Process 
Documents or the Exit Process Documents not occurring or becoming impossible to 
satisfy; (B) receipt of any written notice from any third party alleging that the consent of 
such party is or may be required in connection with the transactions contemplated by any 
of the Transactions; (C) receipt of any written notice from any governmental body in 
connection with this Agreement, the Plan, the Credit Agreement or the Transaction 
Documents or the transactions contemplated by any of the Transactions; (D) receipt of 
any written notice of any proceeding commenced, or, to the knowledge of any Company, 
threatened against any Company, relating to or involving or otherwise affecting in any 
material respect the transactions contemplated by any of the Transactions; (E) any failure 
of any Company to comply, in any material respect, with or satisfy any covenant, 
condition or agreement to be complied with or satisfied by it hereunder, or under the 
Plan, the Credit Agreement or the Bankruptcy Process Documents; and (F) any notice of 
alleged default, breach, waiver or termination of this Agreement, the Plan, the Credit 
Agreement or the Bankruptcy Process Documents; 

(vi) (A) notify the Restructuring Support Advisors promptly in writing, 
and in any event within two (2) business days, after receipt by any Company of any 
Alternative Transaction Proposal, or any request for nonpublic information relating to an 
Alternative Transaction Proposal, which notice shall (1) indicate the identity of the 
person or entity submitting or making the Alternative Transaction Proposal or requesting 
non-public information related thereto, and (2) include a copy (or a summary, if such 
Alternative Transaction Proposal was orally made) of the terms of any such Alternative 
Transaction Proposal; and (B) use commercially reasonable efforts to keep the 
Restructuring Support Advisors informed of all material terms, on a regular basis either 
orally or in writing, with respect to any changes in the status and any material changes or 
modifications in the terms of any Alternative Transaction Proposal or request for non-
public information; provided, however, that, no Company shall enter into any 
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confidentiality or other agreement that would reasonably be expected to impede their 
ability to comply with their obligations under this subclause (vi). 

(vii) use best efforts to complete the preparation, as soon as reasonably 
practicable after the date hereof (and in any case, in compliance with the applicable 
Restructuring Milestones), of all Transaction Documents which are necessary to 
consummate the Transactions; 

(viii) except where not practicable, provide draft copies of all 
documents, motions, orders, procedures, agreements and other papers (including, without 
limitation, the First Day Motions) the Company intends to file with the Bankruptcy Court 
primarily related to the Cash Collateral Use Transactions, Plan Transactions and Exit 
Transactions to the Restructuring Support Advisors within three (3) business days prior to 
the date any Company intends to file any such document, motion, order, procedure, 
agreement or other paper, and in advance of any such proposed filing with the 
Bankruptcy Court, obtain the consent of the Restructuring Support Advisors regarding 
the form and substance of any such proposed filing regarding a material document, 
motion, order, procedure, agreement or other papers, and otherwise consult with the 
Restructuring Support Advisors regarding the form and substance of any such proposed 
filing regarding a non-material document, motion, order, procedure, agreement or other 
papers; 

(ix) timely file a formal objection to any motion filed with the 
Bankruptcy Court by any party seeking (A) the entry of an order (x) directing the 
appointment of an examiner with expanded powers or a trustee, (y) converting the 
Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code or (z) dismissing the 
Chapter 11 Cases; (B) the entry of an order modifying or terminating the Company's 
exclusive right to file and/or solicit acceptances of a plan of reorganization; (C) 
confirmation or approval of an Alternative Transaction; or (D) other relief that would be 
inconsistent with this Agreement, the Plan, the Cash Collateral Use Term Sheet, the 
Bankruptcy Process Documents, the Exit Term Sheet or the Exit Process Documents; 

(x) provide to the Lenders and the Restructuring Support Advisors, 
subject to such confidentiality restrictions as reasonably required by any Company (it 
being understood that no Company will require any confidentiality restrictions that are in 
addition to the confidentiality restrictions set forth in any non-disclosure agreement 
between such Lender and the applicable Company that is in effect on the date hereof), 
reasonable information with respect to all material Executory Contracts and Unexpired 
Leases of the Debtors for the purposes of concluding which Executory Contracts and 
Unexpired Leases the Debtors intend (with the consent of the Administrative Agent) to 
assume, assume and assign or reject in the Chapter 11 Cases; 

(xi) obtain the consent of Administrative Agent with respect to any 
proposed settlement by any Company of any claim, litigation, dispute, controversy, cause 
of action, proceeding, appeal, determination, investigation, matter or otherwise that will 
require the payment of any amount in excess of $100,000 (whether such payments are 
made individually or in the aggregate); 
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(xii) indefeasibly pay in full in cash, all fees (including success and/or 
completion fees), costs, expenses, charges, disbursements and all other amounts provided 
for in Section 13 hereof; 

(xiii) support the mutual release and exculpation provisions to be 
provided in the Plan; 

(xiv) comply with the Restructuring Milestones; and 

(xv) use best reasonable efforts to obtain any and all governmental, 
regulatory or other approvals necessary to the implementation or consummation of the 
Transactions and or the approval by the Bankruptcy Court of the Transaction Documents.  

(b) Negative Covenants.  Upon the terms and subject to the conditions of this 
Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit Term Sheet, each 
Company agrees that, for the duration of the Restructuring Support Period, unless (x) otherwise 
permitted or required by this Agreement, the Plan, the Cash Collateral Use Term Sheet or the 
Exit Term Sheet, or (y) otherwise expressly consented to in advance in writing by the 
Administrative Agent, no Company shall: 

(i) propose, support, assist, engage in negotiations in connection with 
or participate in the formulation of, any (x) restructuring or reorganization of any 
Company (or any plan or proposal in respect of the same), including, for the avoidance of 
doubt, any Alternative Transaction, other than the Transactions, or (y) sale of assets of 
any Company; 

(ii) materially amend or modify any Bankruptcy Process Document, in 
whole or in part, in a manner that is not consistent in any material respect with this 
Agreement, the Plan or the Cash Collateral Use Term Sheet; 

(iii) withdraw or revoke the Plan or publicly announce its intention not 
to pursue the Plan; 

(iv) take any action in connection with the Transactions that is not 
consistent in any material respect with this Agreement, the Plan, the Cash Collateral Use 
Term Sheet or the Exit Term Sheet; 

(v) amend, withdraw, modify, file or agree to any Bankruptcy Process 
Document (including any modifications or amendments thereof) that, in whole or in part, 
is not consistent in any material respect with this Agreement, the Plan or the Cash 
Collateral Use Term Sheet and is not otherwise acceptable to Administrative Agent; 
provided, that notwithstanding anything to the contrary in this Agreement or any 
Bankruptcy Process Document, none of the Bankruptcy Process Documents or this 
Agreement may be amended in any way that is materially adverse to any Credit 
Agreement Claims held by a holder thereof in a manner that is not similarly adverse to 
the Credit Agreement Claims held by all other holders thereof (without giving effect to 
the number or amount of Credit Agreement Claims so held and without giving 
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consideration to any personal circumstances applicable to any such holder) without the 
consent of the holder of such materially adversely affected Credit Agreement Claims; 

(vi) move for an order authorizing or directing the assumption or 
rejection of an Executory Contract or Unexpired Lease without the consent of the 
Administrative Agent; 

(vii) commence an avoidance action or other legal proceeding that 
challenges the validity, enforceability or priority of the Credit Agreement Claims; 

(viii) commence, support or join any litigation or adversary proceeding 
against Administrative Agent or any Lenders; 

(ix) (A) issue, sell, pledge, dispose of or encumber any additional 
shares of, or any options, warrants, conversion privileges or rights of any kind to acquire 
any shares of, any of its Equity Interests, including, without limitation, capital stock or 
limited liability company interests, (B) amend or modify SureID's articles in order to 
permit any shares of capital stock of SureID to be sold, assigned or transferred without 
the consent of the Board, or (C) permit the Board of SureID to waive or make less 
restrictive the foregoing restriction on transfer of shares of capital stock of SureID; 

(x) other than as required by the Plan, amend or propose to amend its 
respective certificate or articles of incorporation, bylaws or comparable organizational 
documents in a manner inconsistent with this Agreement or the Plan; 

(xi) split, combine or reclassify any outstanding shares of its capital 
stock or other Equity Interests, or declare, set aside or pay any dividend or other 
distribution payable in cash, stock, property or otherwise with respect to any of its Equity 
Interests; 

(xii) redeem, purchase or acquire or offer to acquire any of its Equity 
Interests, including, without limitation, capital stock or limited liability company 
interests; 

(xiii) except as permitted by the Cash Collateral Use Term Sheet or the 
Plan, acquire or divest (by merger, exchange, consolidation, acquisition of stock or assets 
or otherwise) (A) any corporation, partnership, limited liability company, joint venture or 
other business organization or division or (B) assets of the Company, other than in the 
ordinary course of business; 

(xiv) enter into any commitment or agreement with respect to exit 
financing other than the facilities contemplated under the Plan, the Cash Collateral Use 
Term Sheet, the Exit Term Sheet, the Bankruptcy Process Documents, the Exit 
Documents or this Agreement; 

(xv) incur or suffer to exist any indebtedness or debt, or guarantee any 
indebtedness or enter into any "keep well" or other agreement to maintain any financial 
condition of another person, except the incurrence or guarantee of any Obligations under 
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the Credit Agreement, indebtedness existing and outstanding immediately prior to the 
date hereof, trade payables and liabilities arising and incurred in the ordinary course of 
business, indebtedness contemplated by the Plan and indebtedness arising under the Exit 
Documents; 

(xvi) change materially its financial or tax accounting methods, except 
insofar as may have been required by a change in GAAP or applicable law, or revalue 
any of its material assets; 

(xvii) (A) enter into, adopt or amend any collective bargaining 
agreements, works council or similar agreement with any labor union or labor 
organization representing employees or any Company; (B) enter into, adopt or amend any 
existing employment agreements or any management compensation or incentive plans, or 
increase in any manner the compensation or benefits (including severance) of any 
director, officer or management level employee of any Company; or (C) enter into or 
amend any existing employee agreements or any benefit or compensation plans except in 
the ordinary course of business consistent with past practices; in each case, except as may 
be expressly permitted under this Agreement or the Plan; 

(xviii) incur any liens or security interests, other than those existing 
immediately prior to the date hereof, those permitted or granted under the Cash Collateral 
Order or those granted under the Exit Documents; 

(xix) enter into any commitment or agreement with respect to debtor-in-
possession financing, cash collateral and/or exit financing, except for the Cash Collateral 
Use and Exit Transactions; and 

(xx) except for transactions in the ordinary course of business, take any 
action, enter into any agreement, contract or other arrangement, amend, supplement or 
otherwise modify any existing agreement, contract or other arrangement, effect any 
transaction or commit to enter into or otherwise effect any of the foregoing with any 
Affiliate of any Company, or that provides (directly or indirectly) any benefit (economic 
or otherwise) to, any Affiliate of any Company (or, in any such case, any employee, 
officer, director, manager, shareholder, member or partner of any Company or any 
Affiliate of any Company, or any such individual's parents, spouse or descendants, or any 
trust or entity which is for the benefit of such individual and/or such individual's 
relatives), other than any of the foregoing that is done with the consent of the 
Administrative Agent; provided, however, that the Companies shall not enter into any 
ordinary course transactions (or series of related transactions) with an Affiliate (other 
than those pre-approved pursuant to the Plan, the Cash Collateral Use Term Sheet and the 
Exit Term Sheet). 

(c) Automatic Stay.  Each Company acknowledges and agrees and shall not 
dispute that the giving of notice of termination by any Party pursuant to this Agreement shall not 
be a violation of the automatic stay of section 362 of the Bankruptcy Code (and each Company 
hereby waives, to the greatest extent possible, the applicability of the automatic stay to the giving 
of such notice). 
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5. Termination of Agreement. 

(a) Administrative Agent Termination Events.  The Administrative Agent 
may elect to terminate this Agreement upon written notice to the Companies and the other 
Lenders, delivered in accordance with Section 22 hereof, at any time after the occurrence of, and 
during the continuation of, any of the following events (each, an "Administrative Agent 
Termination Event"), unless waived in writing by the Administrative Agent: 

(i) the failure by any Company to comply with the provisions of 
Sections 4(a) or 4(b) of this Agreement, or any Company shall have otherwise breached 
any other covenants, obligation or agreement contained in this Agreement or any other 
Transaction Document in any material respect; 

(ii) any representation or warranty made by any Company in this 
Agreement or any other Transaction Document proves to have been materially incorrect 
on the Restructuring Support Effective Date (or such other applicable date with respect to 
a representation expressly made as to a period of time other than the Restructuring 
Support Effective Date); 

(iii) the issuance by any required Governmental Authority or court of 
competent jurisdiction, of any ruling or order enjoining the consummation of a material 
component or portion of the Transactions; 

(iv) except as a result of the action or inaction of the Lenders, the 
occurrence of a Material Adverse Effect, or the occurrence of any event, change, effect, 
occurrence, development, circumstance or change of fact that materially impairs the 
ability of any Company to perform their obligations under this Agreement or any other 
Transaction Document or has a material adverse effect on, or prevents or materially 
delays the consummation of, the Transactions; 

(v) except as a result of the action or inaction of the Lenders, the 
Bankruptcy Court grants relief that is inconsistent with this Agreement, the Plan, the 
Cash Collateral Use Term Sheet, the Exit Term Sheet or any other Transaction Document 
in any material respect; 

(vi) except as a result of the action or inaction of the Lenders, the 
Bankruptcy Court enters an order modifying or terminating the Debtors' exclusive right 
to file and/or solicit acceptances of a plan of reorganization; 

(vii) except as necessary to implement the Cash Collateral Use, the 
Bankruptcy Court grants relief terminating, annulling, or modifying the automatic stay 
(as set forth in section 362 of the Bankruptcy Code) with regard to any assets of any 
Company having an aggregate fair market value in excess of $150,000; 

(viii) the Bankruptcy Court enters an order authorizing or directing the 
assumption or rejection of any Executory Contract or Unexpired Lease other than in 
accordance with this Agreement, the Plan or as otherwise approved in writing by the 
Administrative Agent; 
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(ix) the commencement of an avoidance action or other legal 
proceeding to challenge the validity, enforceability or priority of the Credit Agreement; 

(x) the Plan is amended or otherwise modified without the prior 
consent of Administrative Agent; 

(xi) (A) the occurrence of the Termination Date (as defined in the Cash 
Collateral Use Term Sheet), (B) modifications of the Approved Budget in a manner not 
acceptable to the Administrative Agent; or (C) the termination or modification of the 
Cash Collateral Order in a manner that is not acceptable to the Administrative Agent; 

(xii) the termination of any order or agreement permitting the use of 
cash collateral (including the Cash Collateral Order); 

(xiii) except at the request of the Administrative Agent or a Lender, the 
Bankruptcy Court enters an order (A) directing the appointment of an examiner with 
expanded powers or a trustee, (B) converting the Chapter 11 Cases to cases under chapter 
7 of the Bankruptcy Code or (C) dismissing the Chapter 11 Cases; 

(xiv) the failure by any Company to satisfy any of the conditions to 
effectiveness set forth in the Plan by the deadlines set forth in such Plan, except as such 
conditions may be waived by the Parties; 

(xv) the failure by any Company to satisfy or comply with any of its 
obligations under Section 13 hereof; 

(xvi) the Companies retain any new executive officer or other senior 
management or modifies the terms of any existing arrangement with its executive officers 
or such other senior management on terms not acceptable to the Administrative Agent; 

(xvii) except at the request of Administrative Agent or a Lender, the 
Chapter 11 Cases are involuntarily dismissed; or 

(xviii) any of the Restructuring Milestones shall not be satisfied. 

(b) Mutual Termination.  This Agreement, and the obligations of all Parties 
hereunder, may be terminated at any time, upon written notice to the Parties in accordance with 
Section 22 hereof, by mutual agreement among the Consent Parties. 

(c) Company Termination Events.  The Companies may terminate this 
Agreement upon written notice to Administrative Agent and the Lenders, delivered in 
accordance with Section 22 hereof, upon the occurrence of any of the following events (the 
"Company Termination Events"), unless waived in writing by the Companies: 

(i) the issuance by any required Governmental Authority or court of 
competent jurisdiction, of any ruling or order enjoining the consummation of a material 
portion of the Transactions; 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 336 of 451



-19- 
137770570.1  

(ii) [reserved]; 

(iii) the termination of the Cash Collateral Use; 

(iv) the termination of any order or agreement permitting the use of 
cash collateral (including the Cash Collateral Order); 

(v) except at the request of any Company, the Bankruptcy Court enters 
an order (A) directing the appointment of an examiner with expanded powers or a trustee, 
(B) converting the Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code or 
(C) dismissing the Chapter 11 Cases; 

(vi) except at the request of any Company, the Chapter 11 Cases are 
involuntarily dismissed; or 

(vii) as it determines is required in accordance with Section 25 hereof. 

(d) Effect of Termination.  Upon the termination of this Agreement in 
accordance with this Section 5, and except as provided in Section 16 herein, this Agreement shall 
forthwith become void and of no further force or effect and each Party shall, except as provided 
otherwise in this Agreement, be immediately released from its liabilities, obligations, 
commitments, undertakings and agreements under or related to this Agreement and shall have all 
the rights and remedies that it would have had and shall be entitled to take all actions, whether 
with respect to the Transactions or otherwise, that it would have been entitled to take had it not 
entered into this Agreement, including all rights and remedies that would have been available to 
it under applicable law, the Credit Agreement and any ancillary documents or agreements 
thereto. Notwithstanding anything to the contrary set forth in this Agreement, to the extent that 
any event occurs that gives rise to a termination right under this Section 5, the non-breaching 
Parties may agree to waive their respective termination rights with respect to each other, in 
which case this Agreement shall only terminate with respect to the breaching Party (and for the 
avoidance of doubt, this Agreement shall continue in full force and effect with respect to the 
non-breaching Parties); provided, however, that in no event shall any such termination (or 
continuation of this Agreement with respect to the non-breaching Parties) relieve a Party hereto 
from liability for its breach or non-performance of its obligations hereunder prior to the date of 
such termination; provided, further, that except as set forth in Section 16 hereof, the breach of 
this Agreement by one or more Parties shall not create any rights or remedies against any non-
breaching Party. Notwithstanding anything to the contrary set forth herein, upon any such 
termination of this Agreement, Administrative Agent or a Lender may, so long as such 
termination was not caused by, or is the result of, Administrative Agent or such Lender's material 
breach of this Agreement, upon written notice to the Companies and the other Parties, revoke its 
vote or any consents given by Administrative Agent or such Lender prior to such termination, 
whereupon any such vote or consent shall be deemed, for all purposes, to be null and void ab 
initio and shall not be considered or otherwise used in any manner by the Parties in connection 
with the Transactions and this Agreement. If this Agreement has been terminated in accordance 
with this Section 5 at a time when permission of the Bankruptcy Court shall be required for 
Administrative Agent or a Lender to change or withdraw (or cause to change or withdraw) its 
vote to accept the Plan, no Company shall oppose any attempt by Administrative Agent or such 
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Lender, as applicable, to change or withdraw (or cause to change or withdraw) such vote at such 
time. Neither Administrative Agent nor the Lenders shall have any liability to any Company or 
to each other in respect of any termination of this Agreement in accordance with the terms of this 
Section 5. 

6. Commercially Reasonable Cooperation; Further Assurances; Acknowledgment; 
No Solicitation. 

Except as otherwise provided herein, during the Restructuring Support Period, the Parties 
shall use commercially reasonable efforts to cooperate with each other and coordinate their 
activities (to the extent practicable and subject to the terms hereof) in respect of (a) all matters 
relating to their rights hereunder in respect of any Company or otherwise in connection with their 
relationship with any Company, (b) all matters concerning the implementation of the 
Restructuring Term Sheet, and (c) the pursuit and support of the Transactions (including 
confirmation of the Plan). Subject to any applicable confidentiality restrictions, the Companies 
shall provide to the Restructuring Support Advisors (i) reasonable access to the Companies' 
books, records, facilities, management and advisors, (ii) timely and reasonably detailed 
responses to all reasonable diligence requests of the Restructuring Support Advisors or any 
Lender and (iii) information with respect to all Executory Contracts and Unexpired Leases.  

This Agreement is, and shall be deemed, a solicitation by the Debtors for acceptances to 
the Plan for purposes of Section 1125 of the Bankruptcy Code. 

7. Transaction Documents. 

Except as otherwise provided herein, during the Restructuring Support Period, each Party 
hereby covenants and agrees (i) to use commercially reasonable efforts to negotiate the 
Transaction Documents, and (ii) to execute (to the extent such Party is a party thereto) and 
otherwise support the Transaction Documents.  

8. Representations and Warranties. 

(a) Each Party, severally (and not jointly), represents and warrants to the other 
Parties that the following statements are true, correct and complete as of the date hereof: 

(i) such Party, to the extent applicable, is validly existing and in good 
standing under the laws of the jurisdiction of incorporation of its organization and has all 
requisite corporate, limited liability company, partnership or similar authority to (1) enter 
into this Agreement, (2) subject to Bankruptcy Court approval, carry out the transactions 
contemplated under this Agreement, the Plan, the Cash Collateral Use Term Sheet and 
the Exit Term Sheet and (3) subject to Bankruptcy Court approval, perform its 
obligations contemplated under this Agreement, the Plan, the Cash Collateral Use Term 
Sheet and the Exit Term Sheet; and the execution and delivery of this Agreement and the 
performance of such Party's obligations under this Agreement, the Plan, the Cash 
Collateral Use Term Sheet and the Exit Term Sheet have been duly authorized by all 
necessary corporate, limited liability company, partnership or other similar action on its 
part; 
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(ii) the execution, delivery and performance by such Party of this 
Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit Term Sheet does 
not and will not (1) violate any provision of law, rule or regulation applicable to it or any 
of its subsidiaries or its charter or bylaws (or other similar governing documents) or those 
of any of its subsidiaries, (2) conflict with, result in a breach of or constitute (with due 
notice or lapse of time or both) a default under any material contractual obligation to 
which it or any of its subsidiaries is a party or (3) violate any order, writ, injunction, 
decree, statute, rule or regulation; 

(iii) the execution, delivery and performance by such Party of this 
Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit Term Sheet does 
not and will not require any registration or filing with, consent or approval of, or notice 
to, or other action to, with or by, any federal, state or governmental authority or 
regulatory body, except such filings as may be necessary and/or required for disclosure 
by the Securities and Exchange Commission (to the extent applicable) and in connection 
with the Chapter 11 Cases, the Plan and the Disclosure Statement; and 

(iv) this Agreement, the Plan, the Cash Collateral Use Term Sheet and 
the Exit Term Sheet are the legally valid and binding obligations of such Party, 
enforceable in accordance with their terms, except as enforcement may be limited by 
bankruptcy, insolvency, reorganization, moratorium or other similar laws relating to or 
limiting creditors' rights generally or by equitable principles relating to enforceability or a 
ruling of the Bankruptcy Court. 

(b) Each Lender that has executed this Agreement as of the Execution Date 
severally (and not jointly), represents and warrants to the Company that, as of the date hereof, 
such Lender (i) is the beneficial owner of the aggregate principal amount of the Credit 
Agreement Claims set forth below its name on the signature page hereof, and (ii) has, with 
respect to the beneficial owners of such Credit Agreement Claims, (x) sole investment or voting 
discretion with respect to such Credit Agreement Claims, (y) full power and authority to vote on 
and consent to matters concerning such Credit Agreement Claims, or to exchange, assign and 
transfer such Credit Agreement Claims, or (z) full power and authority to bind or act on the 
behalf of, such beneficial owners. 

(c) Each Lender severally (and not jointly), represents and warrants to the 
Companies that, such Lender has made no prior assignment, sale, participation, grant, 
conveyance or other transfer of, and has not entered into any other agreement to assign, sell, 
participate, grant, convey or otherwise transfer, in whole or in part, any portion of its right, title, 
or interests in any Credit Agreement Claims that are inconsistent with the representations and 
warranties of such Lender herein or would render such Lender otherwise unable to comply with 
this Agreement and perform its obligations hereunder. 

9. Publicity. 

Except as otherwise required hereunder (including pursuant to the Restructuring 
Milestones), each Company shall submit drafts to the Lenders and Administrative Agent of any 
press releases and public documents that constitute disclosure of the existence or terms of this 
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Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit Term Sheet, or any 
amendment to the terms of this Agreement, the Plan, the Cash Collateral Use Term Sheet and the 
Exit Term Sheet, at least three (3) business days prior to making any such disclosure, which such 
press releases and public documents shall be subject to the prior approval of the Administrative 
Agent; provided, that if the Administrative Agent does not object to the form of such press 
release or do not otherwise respond to such request for approval within the three (3) business day 
period, the Administrative Agent shall be deemed to have consented to the form of such press 
release. Except as permitted under the terms of any other agreement among the Parties, no 
Company nor their respective advisors shall (a) use the name of Administrative Agent or any 
Lender in any public manner or (b) disclose to any person (including, for the avoidance of doubt, 
the Lenders), other than advisors to Companies, the principal amount or percentage of Credit 
Agreement Claims or any other securities of any Company held by any Lender, in each case, 
without such Lender's prior written consent; provided, however, that (i) if such disclosure is 
required by law, rule, subpoena, or other legal process or regulation, the disclosing Party shall 
afford the Lender a reasonable opportunity to review and comment in advance of such disclosure 
and shall take all reasonable measures to limit such disclosure and (ii) the foregoing shall not 
prohibit the disclosure of the aggregate percentage or aggregate principal amount of the Credit 
Agreement Claims held by the Lenders collectively. Notwithstanding the provisions in this 
Section 9, (x) any Party hereto may disclose the identities of the Parties hereto in any action to 
enforce this Agreement or in an action for damages as a result of any breaches hereof, and (y) 
any Party hereto may disclose, to the extent consented to in writing by the affected Lender, such 
Lender's identity. 

10. Amendments and Waivers. 

This Agreement, including any exhibits or schedules hereto (including the Plan, the Cash 
Collateral Use Term Sheet and the Exit Term Sheet), and each of their respective terms and 
conditions, may not be modified, amended or supplemented except in a writing signed by the 
Consent Parties; provided, however, that any modification of, or amendment or supplement to, 
this Section 10 shall require the written consent of the Companies, Administrative Agent and all 
Lenders.  

11. Effectiveness. 

This Agreement shall become effective and binding on the date and at such time as the 
counterpart signature pages to this Agreement have been executed and delivered by the 
Companies, Administrative Agent and the Lenders (the "Execution Date"). Upon the 
Restructuring Support Effective Date, the terms of the Plan (subject to acceptance and 
confirmation thereof in accordance with the Bankruptcy Code), the Cash Collateral Use Term 
Sheet and the Exit Term Sheet shall be deemed effective on the Parties for the purposes of this 
Agreement and thereafter the terms and conditions therein may only be amended, modified, 
waived or otherwise supplemented only as set forth in Section 10 above. With respect to any 
Lender or other Party that becomes a party to this Agreement by executing and delivering a 
Joinder Agreement after the Restructuring Support Effective Date, this Agreement shall become 
effective at the time such Joinder Agreement is delivered to the Companies, Administrative 
Agent and the Lenders. 
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12. Time is of the Essence. 

Each Company acknowledges and agrees that time is of the essence. 

13. Transaction Expenses. 

(a) Whether or not the transactions contemplated by this Agreement 
(including the Transactions) are consummated, each Company hereby agrees, on a joint and 
several basis, to reimburse or indefeasibly pay in full in cash, as the case may be, the reasonable 
and documented Transaction Expenses, which shall be obligations under the Credit Agreement 
and payable as follows (subject to the Approved Budget): (i) all accrued and unpaid Transaction 
Expenses incurred up to (and including) the Petition Date, shall be paid on the entry of the 
interim Cash Collateral Order against receipt of invoices of amounts accrued, (ii) all accrued and 
unpaid Transaction Expenses incurred on or after the Petition Date and up to (and including) the 
date of the entry by the Bankruptcy Court of the RSA Order shall be paid within two (2) business 
days of the date of the entry by the Bankruptcy Court of the RSA Order against receipt of 
reasonably detailed invoices of amounts accrued, (iii) all accrued and unpaid Transaction 
Expenses incurred after the date of the entry by the Bankruptcy Court of the RSA Order and up 
to (and including) the Effective Date of the Plan shall be paid on a regular and continuing basis 
promptly (but in any event within five (5) business days) against receipt of reasonably detailed 
invoices of amounts accrued, without any requirement for Bankruptcy Court review or further 
Bankruptcy Court order, and (iv) upon termination of this Agreement, all accrued and unpaid 
Transaction Expenses incurred up to (and including) the date of such termination shall be paid 
promptly (but in any event within five (5) business days) against receipt of reasonably detailed 
invoices of amounts accrued, without any requirement for Bankruptcy Court review or further 
Bankruptcy Court order. Notwithstanding the foregoing, the Company's obligations to pay any 
fees or expenses pursuant to this paragraph shall be subject to any orders of the Bankruptcy 
Court (if any) as to the process required to review invoices with respect to fees and expenses. 

(b) The terms set forth in this Section 13 shall survive termination of this 
Agreement and shall remain in full force and effect regardless of whether the transactions 
contemplated by this Agreement are consummated. Each Company hereby acknowledges and 
agrees that the Lenders and Administrative Agent have expended, and will continue to expend, 
considerable time, effort and expense in connection with this Agreement and the negotiation 
hereof, and that this Agreement provides substantial value to, is beneficial to, and is necessary to 
preserve, each Company, and that the Lenders and Administrative Agent have made a substantial 
contribution to each Company. The Parties acknowledge that the agreements contained in this 
Section 13 are an integral part of the transactions contemplated by this Agreement, are actually 
necessary to preserve the value of each Company and constitute liquidated damages and not a 
penalty, and that, without these agreements, the Lenders or Administrative Agent would not have 
entered into this Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit Term 
Sheet. If and to the extent not previously reimbursed or paid in connection with the foregoing, 
the Companies shall reimburse or pay (as the case may be) all reasonable and documented 
Transaction Expenses pursuant to section 1129(a)(4) of the Bankruptcy Code or otherwise. Each 
Company hereby acknowledges and agrees that the Debtors will (i) seek treatment of the 
Transaction Expenses as administrative expense claims pursuant to sections 364, 503(b) and 
507(a)(2) of the Bankruptcy Code, (ii) not support any party in objecting to or otherwise 

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 341 of 451



-24- 
137770570.1  

opposing the payment of the Transaction Expenses as administrative expense claims, and (iii) 
will formally oppose any such objection and/or opposition to the payment of the Transaction 
Expenses as administrative expense claims. The obligations set forth in this Section 13 are in 
addition to, and do not limit, the Companies' other obligations hereunder. 

14. GOVERNING LAW; JURISDICTION; WAIVER OF JURY TRIAL. 

THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE INTERNAL LAWS OF THE STATE OF NEW YORK, 
WITHOUT REGARD TO ANY CONFLICTS OF LAW PROVISIONS WHICH WOULD 
REQUIRE THE APPLICATION OF THE LAW OF ANY OTHER JURISDICTION. BY ITS 
EXECUTION AND DELIVERY OF THIS AGREEMENT, EACH OF THE PARTIES 
HEREBY IRREVOCABLY AND UNCONDITIONALLY AGREES THAT ANY LEGAL 
ACTION, SUIT, DISPUTE OR PROCEEDING ARISING UNDER, OUT OF OR IN 
CONNECTION WITH THIS AGREEMENT SHALL BE BROUGHT IN THE FEDERAL OR 
STATE COURTS LOCATED IN THE STATE OF NEW YORK OR IN THE BANKRUPTCY 
COURT (FOR SO LONG AS THE COMPANY IS SUBJECT TO THE JURISDICTION OF 
THE BANKRUPTCY COURT) AND THE PARTIES HERETO IRREVOCABLY CONSENT 
TO THE JURISDICTION OF SUCH COURTS AND WAIVE ANY OBJECTIONS AS TO 
VENUE OR INCONVENIENT FORUM. EACH PARTY HERETO IRREVOCABLY 
WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY. 

15. Specific Performance. 

It is understood and agreed by the Parties that money damages would not be a sufficient 
remedy for any breach of this Agreement by any Party and each non-breaching Party shall be 
entitled to specific performance and injunctive or other equitable relief (including attorney's fees 
and costs) as a remedy of any such breach, without the necessity of proving the inadequacy of 
money damages as a remedy, including an order of the Bankruptcy Court requiring any Party to 
comply promptly with any of its obligations hereunder.  The Parties agree that such relief will be 
their only remedy against the applicable other Party with respect to any such breach, and that in 
no event will any Party be liable for monetary damages (including consequential, special, 
indirect or punitive damages or damages for lost profits) other than attorneys’ fees and costs as 
provided in the immediately preceding sentence. 

16. Survival. 

Notwithstanding the termination of this Agreement pursuant to Section 5 hereof, the 
agreements and obligations of the Parties in this Section 16 and in Sections 4(c), 5(d), 6, 9, 10, 
11, 13, 14, 18, 19, 20, 23, 24, 25, 26, 27, and 28 hereof shall survive such termination and shall 
continue in full force and effect for the benefit of the Parties in accordance with the terms hereof. 
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17. Headings. 

The headings of the sections, paragraphs and subsections of this Agreement are inserted 
for convenience only and shall not affect the interpretation hereof or, for any purpose, be deemed 
a part of this Agreement. 

18. Successors and Assigns; Severability; Several Obligations. 

This Agreement is intended to bind and inure to the benefit of the Parties and their 
respective successors, assigns, heirs, executors, administrators and representatives; provided, 
however, that nothing contained in this Section 18 shall be deemed to permit sales, assignments 
or transfers of the Credit Agreement or other claims against or interests in the Company other 
than in accordance with Section 3(d) of this Agreement. If any provision of this Agreement, or 
the application of any such provision to any person or circumstance, shall be held invalid or 
unenforceable in whole or in part, such invalidity or unenforceability shall attach only to such 
provision or part thereof and the remaining part of such provision hereof or the Agreement shall 
continue in full force and effect so long as the economic or legal substance of the Transaction 
contemplated hereby are not affected in any manner materially adverse to any Party. Upon any 
such determination of invalidity, the Parties shall use commercially reasonable efforts to 
negotiate modifications of this Agreement so as to effect the original intent of the Parties as 
closely as possible in an acceptable manner in order that the Transactions contemplated hereby 
are consummated as originally contemplated to the greatest extent possible. 

19. No Third-Party Beneficiaries. 

Unless expressly stated herein, this Agreement shall be solely for the benefit of the 
Parties and their respective successors, assigns, heirs, executors, administrators and 
representatives, and no other person or entity shall be a third-party beneficiary hereof. 

20. Prior Negotiations; Entire Agreement. 

This Agreement, including the exhibits and schedules hereto (including the Restructuring 
Term Sheet), constitutes the entire agreement of the Parties, and supersedes all other prior 
negotiations, with respect to the subject matter hereof, except that the Parties acknowledge that 
any confidentiality agreements (if any) heretofore executed between any of the Companies, and 
any of the Lenders, Administrative Agent or their respective legal and financial advisors shall 
continue in full force and effect. 

21. Counterparts. 

This Agreement may be executed in several counterparts, each of which shall be deemed 
to be an original, and all of which together shall be deemed to be one and the same agreement. 
Execution copies of this Agreement may be delivered by facsimile or otherwise, which shall be 
deemed to be an original for the purposes of this Section 21. 
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22. Notices. 

All notices hereunder shall be deemed given if in writing and delivered, if sent by 
facsimile, courier or by registered or certified mail (return receipt requested) to the following 
addresses and facsimile numbers (or at such other addresses or facsimile numbers as shall be 
specified by like notice): 

(1)  If to any Company, to: 
 
SureID, Inc. 
5800 NW Pinefarm Place 
Hillsboro, Oregon 97124 
Email: ssullivan@fortiorsolutions.com 
kcowen@fortiorsolutions.com 
Attention:       Sean Sullivan and Katherine Cowen  

 

With a copy to: 
 
Perkins Coie LLP 
1201 Third Avenue, Suite 4900 
Seattle, Washington 98101 
Fax:  (206) 359-9410 
ADSmith@perkinscoie.com 
Attention:       Alan D. Smith 

 

(2)  If to Administrative Agent or any Lender (or to a transferee thereof), to 
the addresses or facsimile numbers set forth below such Lender's signature 
(or as directed by any transferee thereof), as the case may be, with copies 
to: 
 
Goldman Sachs Specialty Lending Group L.P. 
6011 Connection Drive 
Irving, Texas 75039 
Fax:  (646) 769-5010 
Attention:       SureID Account Manager 

 

With a copy to: 
 
Goldman Sachs Specialty Lending Group L.P. 
6011 Connection Drive 
Irving, Texas 75039 
Fax:  (646) 769-5010 
luke.dixon@gs.com 
Attention:       GSSLG In-House Counsel 
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With a copy to: 
 
Goldberg Kohn, Ltd.  
55 East Monroe, Suite 3300 
Chicago, IL 60603 
Fax:  (312) 863-7474 
Email: randall.klein@goldbergkohn.com 
Attention:       Randall Klein 

 

 
Any notice given by delivery, mail or courier shall be effective when received. Any 

notice given by facsimile shall be effective upon oral or machine confirmation of transmission. 

23. Reservation of Rights; No Admission. 

In addition, except as expressly provided in this Agreement and in any amendment 
among the Parties, nothing herein is intended to, or does, in any manner waive, limit, impair or 
restrict the ability of each of the Parties to protect and preserve its rights, remedies and interests, 
including without limitation, its claims against any of the other Parties (or their respective 
Affiliates or subsidiaries) or its full participation in the Chapter 11 Cases. Except as expressly 
provided in this Agreement and in any amendment among the Parties, if the Transactions are not 
consummated or if this Agreement is terminated for any reason, the Parties fully reserve any and 
all of their rights. This Agreement, the Plan, the Cash Collateral Use Term Sheet and the Exit 
Term Sheet are part of a proposed settlement of matters that could otherwise be the subject of 
litigation among the parties hereto. Pursuant to Rule 408 of the Federal Rule of Evidence, any 
applicable state rules of evidence and any other applicable law, foreign or domestic, this 
Agreement and all negotiations relating thereto shall not be admissible into evidence in any 
proceeding other than a proceeding to enforce its terms. This Agreement shall in no event be 
construed as or be deemed to be evidence of an admission or concession on the part of any Party 
of any claim or fault or liability or damages whatsoever. Each of the Parties denies any and all 
wrongdoing or liability of any kind and does not concede any infirmity in the claims or defenses 
which it has asserted or could assert. 

24. Relationship Among Parties. 

It is understood and agreed that, except as expressly provided in this Agreement, none of 
the Parties: (a) have any duty of trust or confidence in any kind or form with each other; (b) have 
or owe any other duties (fiduciary or otherwise (except for the Companies' fiduciary duties under 
applicable law)) whatsoever to each other; and (c) have commitments among or between them. 
In this regard, it is understood and agreed that subject to the terms and conditions of this 
Agreement, the Lenders may trade in the Credit Agreement Claims or other debt or equity 
securities of any Company without the consent of the Companies, subject to applicable securities 
laws and the terms of this Agreement. No prior history, pattern or practice of sharing confidences 
among or between the Parties shall in any way affect or negate this understanding and 
agreement. Additionally, this Agreement shall not cause the Lenders to be construed as owing 
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any duties (fiduciary or otherwise) to any other party, including, but not limited to, any holders 
of the Credit Agreement Claims, as the case may be. Notwithstanding anything herein to the 
contrary, the duties and obligations of the Lenders under this Agreement shall be several, not 
joint. 

25. Company Fiduciary Duties. 

Notwithstanding anything to the contrary herein, nothing in this Agreement shall require 
any Company or any directors or officers or members of any Company (in such person's capacity 
as a director or officer or members of such Company) to take any action, or to refrain from 
taking any action, that the Board determines in good faith based on the advice of outside counsel, 
would be inconsistent with or a breach of its fiduciary obligations under or contravene applicable 
law. 

26. Representation by Counsel. 

Each Party acknowledges that it has been represented by, or provided a reasonable period 
of time to obtain access to and advice by, counsel with this Agreement and the Transactions 
contemplated herein. Accordingly, any rule of law or any legal decision that would provide any 
Party with a defense to the enforcement of the terms of this Agreement against such Party based 
upon lack of legal counsel shall have no application and is expressly waived. 

27. Independent Analysis. 

Each of the Lenders hereby confirms that it has made its own decision to execute this 
Agreement based upon its own independent assessment of documents and information available 
to it, as it deemed appropriate. 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 
and delivered by their respective duly authorized officers, solely in their respective capacity as 
officers of the undersigned and not in any other capacity, as of the date first set forth above. 

SUREID, INC.  
 
By:______________/s/_______________ 
Name: James Robell, President and CEO 
 
ADVANCE SCIENCE TECHNOLOGIES, INC.  
 
By: ______________/s/_______________ 
Name: James Robell, President and CEO 
 
FS-IP LLC 
 
By: ______________/s/_______________ 
Name: James Robell, President and CEO 
 
FS MERGER SUB, INC.  
 
By: ______________/s/_______________ 
Name: James Robell, President and CEO 
 
FSIHC, LLC 
 
By: ______________/s/_______________ 
Name: James Robell, President and CEO 
 
FS-IS LLC 
 
By: ______________/s/_______________ 
Name: James Robell, President and CEO 
 
FORTIOR SOLUTIONS HOLDINGS, INC.  
 
By: ______________/s/_______________ 
Name: James Robell, President and CEO 
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ADMINISTRATIVE AGENT 
 
GOLDMAN SACHS SPECIALTY LENDING 
GROUP, L.P. 
 
By: ______________/s/_______________ 
Name: Stephen Hipp  
Title: Authorized Signatory 
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LENDER 
 
GOLDMAN SACHS SPECIALTY LENDING 
HOLDINGS, INC. 
 
By: ______________/s/_______________ 
Name: Stephen Hipp 
Title: Authorized Signatory 
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EXHIBIT A 
 

CASH COLLATERAL USE TERM SHEET 

[SEE ATTACHED] 
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RULE 408 – FOR SETTLEMENT DISCUSSION PURPOSES ONLY 

1 

ADVANCE SCIENCE TECHNOLOGIES, INC. AND FS-IP, LLC 

 
$[______] CASH COLLATERAL FACILITY 

 
SUMMARY OF TERMS 

Debtors: Advance Science Technologies, Inc. and FS-IP, LLC, as debtors and 
debtors-in-possession ("Debtors") in jointly administered cases 
(together with the cases of its affiliated debtors and debtors-in-
possession, the "Cases") pending as of the filing date (the "Filing 
Date") under chapter 11 of the United States Bankruptcy Code (11 
U.S.C. §§ 101, et seq., "Bankruptcy Code") in the United States 
Bankruptcy Court for the Southern District of New York 
("Bankruptcy Court").   

Existing Facility: The loan facility (the "Existing Facility") pursuant to that certain 
Credit and Guaranty Agreement dated as of November 13, 2015 (as 
amended, supplemented or otherwise modified from time to time, 
the "Existing Credit Agreement"), among Fortior Solutions, Inc., the 
Debtors, the other credit parties party thereto from time to time, the 
lenders party thereto from time to time (the "Existing Lenders") and 
GSSLG, as agent for the Existing Lenders (the "Existing Agent").  
Capitalized terms used but not defined herein shall have the 
meanings ascribed thereto in the Existing Credit Agreement.   

Cash Collateral Facility:   Debtors will be permitted to use Cash Collateral (within the 
meaning of section 363 of the Bankruptcy Code) in an aggregate 
amount of $________, in accordance with the terms hereof and the 
Cash Collateral Orders (defined below) (the "Cash Collateral 
Facility").   

The Cash Collateral may be used as follows: (i) an initial aggregate 
amount of $[________] (the "Initial Amounts") upon entry of the 
Interim Order (as defined below); and (ii) an additional aggregate 
amount, together with the amount in clause (i), not to exceed 
$________ upon entry of the Final Order (as defined below)  

The Bankruptcy Court shall have entered an interim order (the 
"Interim Order") authorizing the use of Cash Collateral within the 
applicable Restructuring Milestone(s) set forth in the Restructuring 
Support Agreement, or such additional period consented to by the 
Existing Agent, in form and substance satisfactory to the Existing 
Agent.  Within the applicable Restructuring Milestone(s) set forth in 
the Restructuring Support Agreement, or such additional period 
consented to by the Existing Agent, the Bankruptcy Court shall have 
entered a final order (the "Final Order"; together with the Interim 
Order, the "Cash Collateral Orders" and, each individually, a "Cash 
Collateral Order") approving the Cash Collateral Facility, in form 
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and substance satisfactory to Existing Agent.  

Use of Cash Collateral: To enable Debtors to pay for administrative expenses incurred 
during the Cases and set forth in the Approved Budget.  As used 
herein, "Approved Budget" means the following:  an operating 
budget setting forth the projected financial operations of the 
Debtors, which budget shall be in form and substance satisfactory to 
the Existing Agent, as it may be amended or supplemented from 
time to time. 

Notwithstanding the foregoing, no portion of the Cash Collateral 
may be used in connection with the investigation (including 
discovery proceedings), initiation or prosecution of any claims, 
causes of action, adversary proceedings or other litigation against 
the Existing Agent or Existing Lenders,  

Termination Date: The earliest of (i) the termination of the Restructuring Support 
Agreement; (ii) termination of Existing Agent's consent for the 
continued use of Cash Collateral upon the occurrence of an Event of 
Default or an "Administrative Agent Termination Event" (as defined 
in the Restructuring Support Agreement) and (iii) the effective date 
of the Plan ("Termination Date"). 

Events of Default: Including, without limitation, the events of default listed on Annex 
A (collectively, the "Events of Default").   

Cash Management: Debtors will maintain their cash collateral at depository institutions 
acceptable to Existing Agent; provided that all accounts with such 
depository institution shall be subject to control agreements in form 
and substance satisfactory to Existing Agent.  

Affirmative Covenants:  Debtors will (i) deliver to the Existing Agent and its counsel, 
reasonably in advance of filing to the extent practicable, and allow 
the Existing Agent and its advisors to review and comment on, all 
pleadings, motions and other documents to be filed on behalf of the 
Debtors, and consider all comments provided by the Existing Agent 
and its advisors in good faith; (ii) deliver such financial reporting as 
Existing Agent may reasonably request from time to time; and (iii) 
adhere to the Approved Budget . 

Negative Covenants: Debtors shall (i) not make or commit to make payments in respect 
of pre-petition amounts during the term of the Cash Collateral 
Facility in excess of the amount contemplated by the Approved 
Budget and (ii) not seek to incur any financing under Section 364 or 
seek to use Cash Collateral without the consent of Existing Agent. 

Professional Fee Claims: The Cash Collateral to be used for Professional Fee Claims (as 
defined in the Plan) shall be remitted to the Professional Fee 
Account (as defined in the Plan) in such amounts and at such times 
as set forth in the Approved Budget, for the sole purpose of enabling 
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the Debtors to pay all Allowed and unpaid Professional Fee Claims.  
The amount of such Allowed Professional Fee Claims shall be paid 
out of any prepetition retainer before such payments are made from 
Cash Collateral.  The Cash Collateral shall include amounts 
sufficient to enable the Debtors to pay quarterly fees required to be 
paid pursuant to 28 U.S.C. §1930(a)(6) and any fees payable to the 
Clerk of the Bankruptcy Court.   

Subject to the foregoing, the Debtors shall be permitted to pay 
compensation and reimbursement of fees and expenses that are in 
accordance with the Approved Budget and authorized to be paid 
under sections 330 and 331 of the Bankruptcy Code or otherwise 
pursuant to an order of the Bankruptcy Court, as the same may be 
due and payable.  In exchange for the pre-petition retainers and use 
of Cash Collateral to enable the payment of Allowed Professional 
Fee Claims  (subject to the Approved Budget), the Professionals (as 
defined in the Plan) may not assert Professional Fee Claims against 
the Debtors' estates in excess of the amounts set forth in the 
Approved Budget. 

Notwithstanding anything to the contrary herein, no portion of the 
Cash Collateral may be utilized for the payment of Professional Fee 
Claims incurred in connection with asserting or preparing for any 
claims or causes of actions against the Existing Agent or the 
Existing Lenders, or challenging or raising any defenses to the pre-
petition obligations under the Existing Facility, or the liens of 
Existing Agent or the Existing Lenders. 

Adequate Protection: As adequate protection for the use of the collateral securing the 
Existing Credit Agreement (including Cash Collateral) 
(collectively, the "Prepetition Collateral"), the Existing Agent, 
for itself and for the benefit of the Existing Lenders will receive 
additional and replacement liens on all property of the Debtors' 
estate and a Superpriority Claim pursuant to section 507(b) of 
the Bankruptcy Code, in each case, to the extent of any post-
petition diminution in value of its Prepetition Collateral.  The 
foregoing shall be without prejudice to the Existing Agent's and 
Existing Lenders' right to later request or otherwise seek 
additional forms of adequate protection. 
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RULE 408 – FOR SETTLEMENT DISCUSSION PURPOSES ONLY 

A-1 

Annex A 
 

Events of Default for the Cash Collateral Facility will include, without limitation: 
 

(a) Entry of an order without the prior consent of the Existing Agent amending, 
supplementing or otherwise modifying any Cash Collateral Order;  

(b) Reversal, vacation or stay of the effectiveness of any Cash Collateral Order;  

(c) The filing of any motion to dismiss the cases or convert the Cases to cases under chapter 
7 of the Bankruptcy Code, or the dismissal of the Cases or conversion of the Cases to 
cases under chapter 7 of the Bankruptcy Code;  

(d) Termination or shortening of the Debtors' exclusivity periods under Section 1121 of the 
Bankruptcy Code; 

(e) Appointment of a chapter 11 trustee;  

(f) Any sale of, or motion to sell, all or substantially all assets pursuant to Section 363 of the 
Bankruptcy Code to which the Existing Agent does not consent;  

(g) Appointment of an examiner with enlarged powers;  

(h) Any Debtor breaches the milestone covenants set forth in the Restructuring Support 
Agreement; 

(i) Any plan or disclosure statement or supplements or amendments thereto, or any orders 
approving or amending any of the foregoing, are not in form and substance acceptable to 
Existing Agent; 

(j) Granting of relief from the automatic stay in the Cases to permit foreclosure or 
enforcement on assets of Borrower or any Guarantor;  

(k) Entry of an order approving any financing under 364(c) or use of cash collateral under 
363, in each case without the consent of Existing Agent; 

(l) Any challenge to the validity of the liens in favor of or claims held by the Existing Agent 
or the Existing Lenders;  

(m) Any breach of the Debtors' obligations under the Cash Collateral Order; and 

(n) Termination of the Restructuring Support Agreement or the occurrence of an 
Administrative Agent Termination Event (as defined in the Restructuring Support 
Agreement). 
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EXHIBIT B  

PLAN 

[SEE EXHIBIT K TO INFORMATION AND DISCLOSURE STATEMENT] 
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EXHIBIT C 

EXIT TERM SHEET 

[SEE EXHIBIT H TO INFORMATION AND DISCLOSURE STATEMENT]
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EXHIBIT D 

RESTRUCTURING MILESTONES 

 

1. Commence the Chapter 11 Cases with respect to each of the Debtors and file the First 
Day Motions no later than December 31, 2017;  

 
2. Obtain entry of the interim Cash Collateral Order no later than five (5) business days 

after the Petition Date (subject to Court availability); 
 

3. File the RSA Assumption Motion within two (2) business days after written request from 
Administrative Agent and obtain entry of an order granting the RSA Assumption Motion 
not more than twenty one (21) calendar days after filing such motion (subject to Court 
availability); 

 
4. Obtain entry of the final Cash Collateral Order no later than twenty five (25) calendar 

days after the Petition Date (or the date set for hearing to approve the Disclosure 
Statement and Plan is set, which, in any event, shall not be later than thirty five (35) 
calendar days after the Petition Date) (subject to Court availability); 

 
5. File the Disclosure Statement Motion and Confirmation Motion no later than two (2) 

court days after the Petition Date and no later than five (5) business days after the Petition 
Date obtain a scheduled hearing date to approve the Disclosure Statement and Plan not 
later than thirty five (35) calendar days after the Petition Date (subject to Court 
availability);  

 
6. Obtain entry of the Disclosure Statement Order and Confirmation Order no later than 

thirty five (35) calendar days after the Petition Date; 
 

7. Cause the "Effective Date" under the Plan to occur no later than fifteen days after entry of 
the Confirmation Order and in no event later than fifty (50) calendar days after the 
Petition Date. 
.  
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EXHIBIT M 

LIQUIDATION ANALYSIS 
(THE COMPANY AND THE DEBTORS) 
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Fortior Liquidation Analysis.xlsx/Liquidation Analysis 1 of 1

Low High Low High
Assets
      Proceeds from Sale of Assets 5.0 10.0 N.A. N.A.
      Going concern value N.A. N.A. 20.0 50.0

Wind Down Expenses -0.8 -0.5 -0.2 -0.1

Net Value 4.3 9.5 19.8 49.9

Secured Debt
      Senior Secured Creditors (Goldman) -57.8 -57.8 -20.0 -20.0

Remainder for Other Creditors 0.0 0.0 0.0 29.9

Priority Claims
      Employee Claims -4.0 -1.0 -4.0 -1.0

Remainder for General Unsecureds 0.0 0.0 0.0 28.9

General Unsecured Claims -6.0 -5.0 -6.0 -5.0
      Percent Recovery 0% 0% 0% 100%

Remainder for Shareholders 0.0 0.0 0.0 23.9

Equity Allocable to Former Shareholders
      65% ownership by current SHs N.A. N.A. N.A. 15.5

Liquidation Reoranization per Plan

SureID, Inc.
dba Fortior Solutions

Draft 11/30/17
Liquidation Analysis (in Millions) - ESTIMATED

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 359 of 451



INFORMATION AND DISCLOSURE STATEMENT  
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EXHIBIT N 

HISTORICAL FINANCIAL INFORMATION 
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Period 9   
09/2017

Same Period 
Prior Year

YTD 
Prior Year

 

1,478,147.94 4,401,732.01 38,089,921.26

317,035.76 396,764.55 2,780,086.63

0.00 8,859.26 71,355.57

13,108.55 8,591.96 197,970.64

1,808,292.25 4,815,947.78 41,139,334.10

386,671.46 775,377.28 6,968,218.22

0.00 0.00 8,309.82

422,080.52 432.00 92,276.80

808,751.98 775,809.28 7,068,804.84

999,540.27 4,040,138.50 34,070,529.26

85,378.46 105,845.32 879,232.24

496,110.76 3,132,084.61 28,372,383.91

336,588.37 442,620.21 4,338,178.35

61,766.41 310,850.43 2,423,172.61

261,270.05 316,625.86 2,622,270.35

446,023.35 603,316.34 5,947,127.18

1,687,137.40 4,911,342.77 44,582,364.64

(687,597.13) (871,204.27) (10,511,835.38)

1,772.83 25.01 13,370.74

(844,425.18) (307,479.35) (2,243,299.63)

(842,652.35) (307,454.34) (2,229,928.89)

(1,530,249.48) (1,178,658.61) (12,741,764.27)

Run Date: 11/8/2017

SureID, Inc.
Statement of Operations

Account Description
YTD 

09/2017

Net Income

Operating Net Income

Gross Profit

Revenue

RAPIDGate Revenue 47,445,001.84

Subscription Revenue 2,686,217.35

Consulting Revenue 0.00

Other Operating Revenue 165,776.22

Total: Revenue 50,296,995.41

Cost of Revenue

RAPIDGate Cost of Revenue 7,189,710.89

Subscriptions Cost of Revenue 7,793.09

Other Cost of Goods Sold 1,347,000.86

Total: Cost of Revenue 8,544,504.84

Gross Profit 41,752,490.57

Operating Expenses

Production & Deployment 1,223,657.49

Payroll & Related 23,093,866.50

Professional Services 4,077,951.16

Travel 1,640,062.19

Occupancy 2,561,088.25

General & Administrative 5,958,490.59

Total: Operating Expenses 38,555,116.18

Total: Operating Income 3,197,374.39

Other Income & Expense

Other Income 1,015,451.85

Net Income (766,605.37)

Other Expense (4,979,431.61)

Total: Other Income & Expense (3,963,979.76)

 Pg 1 of 1   
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Period 9 / 2016 % Chg

4,935,997.02 (88.1)

1,701,561.02 (61.3)

347,222.87 46.6

5,421,140.57 (54.9)

2,663,518.28 (87.8)

15,069,439.76 (70.0)

10,001,887.20 13.5

911,140.49 401.8

25,982,467.45 (21.3)

1,685,898.09 98.4

3,281,634.91 (58.8)

32,327,407.80 (62.4)

493,218.55 9,182.8

37,788,159.35 65.8

27,068,622.29 (94.9)

64,856,781.64 (1.3)

21,243,445.43 1.2

23,213,733.82 0.0

14,717,570.38 9.3

(12,741,764.27) (94.0)

(85,307,299.55) 21.5

(38,874,314.19) 12.1

25,982,467.45 (21.3)

Total: Equity (43,585,021.56)

Total: Liabilities and Equity 20,443,850.14

Current Period Income (Loss) (766,605.37)

Retained Earnings (103,610,108.33)

Common Stock 21,493,571.53

Preferred Stock 23,213,733.82

Additional Paid in Capital 16,084,386.79

Total: Liabilities 64,028,871.70

Equity

Total: Current Liabilities 62,643,734.71

Long Term Liabilities 1,385,136.99

Accrued Expenses 1,352,724.53

Deferred Revenue 12,161,997.78

Short Term Notes Payable 45,784,470.99

Liabilities

Current Liabilities

Accounts Payable 3,344,541.41

Total: Assets 20,443,850.14

Liabilities and Equity

Property and Equipment 11,349,130.39

Other Non-Current Assets 4,571,768.47

Other Current Assets 324,412.43

Total: Current Assets 4,522,951.28

Accounts Receivable 657,755.14

Inventory 509,137.47

Prepaid Expenses 2,442,330.82

Assets

Current Assets

Cash & Cash Equivalents 589,315.42

Balance Sheet

Description Period 9 / 2017

Run Date: 11/8/2017

SureID, Inc.

 Pg 1 of 1   
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SureID, Inc.
Summary Statement of Cash Flows
From Jan 1, 2017 thru  Last Closed Month 2017

(In Thousands)

Jan Feb Mar Apr May Jun Jul Aug Sep YTD 2017

Cur Period Net Inc (Loss) -1,322 -1,420 -2,376 -2,005 -552 13,070 -2,714 -1,919 -1,530 -767

-663 2,122 980 -358 -804 -15,933 1,108 939 670 -11,941

Cash Flow from: 
Operating Activities -1,985 701 -1,396 -2,363 -1,356 -2,863 -1,606 -980 -861 -12,707
Investing Activities -708 -797 -76 -307 -96 -64 -234 4 101 -2,178
Financing Activities 1,958 -118 1,957 -42 957 2,896 1,556 1,456 430 11,051

Net Change in Cash & Cash Equiv -735 -214 486 -2,712 -496 -31 -283 480 -329 -3,835

Beginning Cash & Cash Equiv 4,424 3,689 3,475 3,960 1,248 752 722 438 918 4,424

Ending Cash & Cash Equiv 3,689 3,475 3,960 1,248 752 722 438 918 589 589

Adj to Recon Net Inc
(Loss) to Cash from Ops
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SureID, Inc. 
Financial Statements 
December 31, 2016 and 2015 
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SureID, Inc. 
Index to Financial Statements 
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Independent Auditor’s Report – PLACEHOLDER (pg 1) 
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SureID, Inc.
Balance Sheets
As of December 31, 2016 and 2015

2016 2015
Assets

Current assets
Cash and cash equivalents 4,423,854$        6,837,674$        
Accounts receivable - trade 552,608             437,713             
Inventories 157,576             287,499             
Prepaid expenses 5,997,399          5,595,348          
Insurance claims receivable (Note 5) 622,584             -                    
Other current assets 296,666             147,658             

Total current assets 12,050,687        13,305,892        
Long-term prepaid expenses 201,008             273,263             
Other assets (Note 3) 4,465,879          1,852,101          
Property and equipment, net (Note 4) 11,789,054        8,854,121          

Total assets 28,506,628$      24,285,377$      

Liabilities, Redeemable Preferred Stock, Common Stock
and Shareholders' Deficit

Current liabilities
Accounts payable 3,309,790$        2,414,584$        
Accrued liabilities (Note 5) 3,925,988          3,342,966          
Deferred revenue (Note 6) 32,478,324        29,224,607        
Short-term portion of capital lease obligations (Note 7) 484,132             327,780             
Short-term portion of long-term notes payable -                    -                    

Total current liabilities 40,198,234        35,309,937        

Deferred rent payable 983,040             1,278,839          
Long-term deferred revenue (Note 6) 843,940             1,166,963          
Capital lease obligations (Note 7) 386,902             332,632             
Notes payable (Note 8) 29,167,468        12,264,710        
Warrant liability (Note 8) 1,015,043          1,208,489          
Other long-term liabilities (Note 8) 262,757             184,160             

Total liabilities 72,857,384        51,745,730        
Commitments and contingencies (Note 9)
Redeemable preferred stock, common stock and shareholders' deficit (Note 10)

8,800,123          8,800,123          

14,413,611        14,413,611        

20,669,695        19,634,743        
(525,000)           -                    

1,170,000          1,170,000          

Additional paid-in capital 15,095,540        13,828,469        
Accumulated deficit (103,974,725)    (85,307,299)      

(44,350,756)      (27,460,353)      

28,506,628$      24,285,377$      
Total liabilities, redeemable preferred stock, common stock and 
shareholders' deficit

Series A convertible preferred stock, no par value 
11,000,000 shares authorized, 9,534,166 shares issued and outstanding at December 
31, 2016 and 2015

Redeemable preferred stock, no par value 
50,000,000 and 40,000,000 shares authorized at December 31, 2015 and 2014, respectively.

Series B convertible preferred stock, no par value 
14,000,000 shares authorized, 8,104,035 shares issued and outstanding at December 
31, 2016 and 2015

Voting common stock, no par value 
120,000,000 shares authorized, 23,454,932 and 22,334,069 shares issued and outstanding at 
December 31, 2016 and 2015, respectively

Total redeemable preferred stock, common stock and 
shareholders' deficit

Non-voting common stock, no par value 
10,000,000 shares authorized, 1,000,000 shares issued and outstanding at December 31, 
2016 and 2015

Less: Notes receivable for common stock

The accompanying notes are an integral part of these consolidated financial statements.
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SureID, Inc.
Statements of Operations
As of December 31, 2016 and 2015

2016 2015

Revenues (Note 6) 54,351,523$  48,315,048$  
Cost of revenues 9,227,365 8,207,025 

Gross profit 45,124,158 40,108,023 

Expenses

General and administrative 15,966,863 14,940,933 
Sales and marketing 21,192,522 21,241,495 
Product development 23,352,255 18,829,296 

Total expenses 60,511,640 55,011,724 

Loss on disposition of property and equipment (49,983) (30,054)

Loss from operations (15,437,465) (14,933,755)
Interest expense (3,102,777) (613,381)
Other income and (expense), net (64,758) (157,720)

Loss before income taxes (18,605,000) (15,704,856)
Income tax expense (Note 11) (62,426) (77,562)

Net loss (18,667,426)$    (15,782,418)$

The accompanying notes are an integral part of these consolidated financial statements.
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SureID, Inc.
Statements of Changes in Redeemable Preferred Stock, Common Stock and Shareholders' Deficit
As of December 31, 2016 and 2015

Less: Additional
Notes Paid-In Accumulated

Shares Amount ($) Shares Amount ($) Shares Amount ($) Shares Amount ($) Receivable Capital ($) Deficit ($) Totals ($)

9,534,166   8,800,123    8,104,035   14,413,611   22,107,790   19,407,993   -              -               11,110,400   (69,524,881)      (15,792,754)   

Warrant exercise 1,000,000   1,170,000    1,170,000      
Warrant modifications 165,292        165,292         
Issuance of common stock for services 76,279          89,250          89,250           

150,000        137,500        137,500         

2,552,777     2,552,777      
Net loss (15,782,418)      (15,782,418)   

9,534,166   8,800,123    8,104,035   14,413,611   22,334,069   19,634,743   1,000,000   1,170,000    -                13,828,469   (85,307,299)      (27,460,353)   

Issuance of common stock for services 329,529        411,905        411,905         
Exercise of stock options 791,334        623,047        (525,000)       98,047           

1,267,071     1,267,071      
Net loss (18,667,426)      (18,667,426)   

9,534,166   8,800,123    8,104,035   14,413,611   23,454,932   20,669,695   1,000,000   1,170,000    (525,000)       15,095,540   (103,974,725)    (44,350,756)   

Exercise of nonemployee stock options

Issuance of nonemployee and 
   employee stock options

Balances at December 31, 2015

Series A Series B

Balances at December 31, 2014

Voting
Redeemable Preferred Stock Common Stock

Non-Voting

Issuance of nonemployee and 
   employee stock options

Balances at December 31, 2016

The accompanying notes are an integral part of these consolidated financial statements.
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SureID, Inc.
Statements of Cash Flows
As of December 31, 2016 and 2015

2016 2015
Cash flows from operating activities

Net loss (18,667,426)$    (15,782,418)$    

Depreciation 2,932,429         3,113,645         
Interest paid in kind by addition to note 2,114,251         -                    
Issuance of common stock options for compensation 1,267,071         2,552,777         
Amortization of original issue discount and other financing costs 573,933            63,738              
Issuance of common stock for services 411,905            89,250              
Equipment loss, damage or impairment 97,668              52,199              
Loss on disposition of property and equipment 49,983              30,054              
Change in value of warrant 28,617              -                    
Non-cash warrant modification costs -                    165,292            
Changes in operating assets and liabilities

Accounts receivable - trade (114,895)           (155,181)           
Inventories 129,923            423,536            
Prepaid expenses (329,796)           (1,966,289)        
Insurance claim receivable (622,584)           -                    
Other current assets (149,008)           (143,305)           
Other assets (3,480,743)        (402,809)           
Accounts payable 131,151            1,027,448         
Accrued liabilities and deferred rent payable 287,223            785,155            
Deferred revenue and grant income 2,930,694         4,965,632         
Other long-term liabilities 262,757            176,183            

Net cash (used in) provided by operating activities (12,146,848)      (5,005,093)        

Cash flows from investing activities

Cash from disposition of property and equipment 2,800                9,420                
Acquisition of property and equipment (4,741,741)        (3,359,152)        

Net cash (used in) investing activities (4,738,941)        (3,349,732)        

Cash flows from financing activities

Proceeds from issuance of notes payable 15,096,794       15,153,206       
Cash paid for original issue discount and other financing costs (175,000)           (1,801,504)        
Proceeds from exercise of warrants -                    1,170,000         
Proceeds from exercise of stock options 98,047              137,500            
Principal payments on capital lease obligations (547,872)           (272,009)           
Principal payments on long-term debt -                    (5,455,771)        

Net cash provided by financing activities 14,471,969       8,931,422         

Net increase (decrease) in cash and cash equivalents (2,413,820)        576,597            

Cash and cash equivalents
Beginning of the year 6,837,674         6,261,077         

End of the year 4,423,854$       6,837,674$       

Supplemental information
Cash paid during the period for interest 151,047$             386,212$             
Cash paid during the period for taxes 68,658                 194,523               

Supplemental noncash investing and financing activities
Equipment acquired via capital lease 758,495$             455,621$             
Increase (decrease) in accounts payable from acquisition of property and equipment 517,487               221,397               
Increase (decrease) in accounts payable from incurrence of financing costs 246,568               -                      
Reclassification of OID and financing costs from other assets to notes payable 866,965               -                      

Adjustments to reconcile net loss to net cash (used in) provided by operating 
activities

The accompanying notes are an integral part of these consolidated financial statements.
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SureID, Inc. 
Notes to Financial Statements 
December 31, 2016 and 2015 

6 

1. The Company 

SureID, Inc. (formerly known as Eid Passport, Inc., the “Company”) was incorporated in Oregon on 
November 8, 2001 to be a provider of identity management solutions that integrate technology and 
services to provide biometric enrollment, identity authentication, background screening and access 
management.  The Company’s products and services are designed to make facilities, assets and 
people safer and more secure. The RAPIDGate® Information System is the Company’s principal 
product and was developed to increase security and streamline access for a variety of authorized 
personnel to highly secure facilities such as military installations, government buildings, federal 
agencies, manufacturing and distribution sites, harbors, airports and other critical infrastructure. 
During 2016 and 2015, 98% and 99% of the Company’s revenues, respectively, were derived 
directly or indirectly from United States military installations. 

In addition to its headquarters in Hillsboro, Oregon, the Company maintains a technical service 
center in Minot, North Dakota and a representation office in Alexandria, Virginia. 

 
2. Summary of Significant Accounting Policies 

Use of Estimates 
The preparation of financial statements in conformity with accounting principles generally accepted in 
the United States of America requires management to make estimates and assumptions that affect 
the reported amounts of assets and liabilities and disclosures of contingent assets and liabilities at 
the date of the financial statements and the reported amounts of revenues and expenses during the 
reporting period.  Significant estimates are used when accounting for the recoverability of long-lived 
assets, depreciation and amortization, warrant liability, common stock valuation and the calculation 
of stock-based compensation.  Actual results could materially differ from those estimates. 

Cash and Cash Equivalents 
The Company considers all highly liquid monetary instruments with an original maturity of three 
months or less at the date of purchase to be cash equivalents. 

Inventories 
Inventory is accounted for using the first-in, first-out method. Inventories consist of blank security 
cards and are stated at the lower of cost or market.  
 
Prepaid Expenses 
Direct costs associated with providing RAPIDGate® services are deferred as prepaid expenses and 
recognized as cost of revenues over the duration of the related customer contracts. A portion of 
these direct costs relate to long-term deferred revenue, and are accordingly classified as long-term 
prepaid expenses. Other prepaid expenses consist of software support agreements and other 
miscellaneous operating expenses paid in advance. 
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Property and Equipment 
Property and equipment are stated at cost and depreciated or amortized using the straight-line 
method over the following estimated useful lives: 

      

Field service equipment 3 Years

Office/data equipment and software 5 Years

Leasehold improvements 5-10 Years

Furniture and fixtures 5 Years

Automobiles 5 Years  

Leasehold improvements are depreciated over the shorter of their useful life or the lease term.  
Repairs and maintenance are charged to expense as incurred; improvements are capitalized.  Upon 
disposal, the accounts are relieved of the related costs and accumulated depreciation or amortization 
and resulting gains and losses are reflected in operations. 

Impairment of Long-Lived Assets 
In accordance with ASC 360, Impairment or Disposal of Long-lived Assets, when facts and 
circumstances indicate that the carrying values of long-lived assets may be impaired, the Company 
performs an evaluation of recoverability by comparing the carrying values of the net assets to 
projected undiscounted future cash flows. Upon indication that the carrying values of long-lived 
assets may not be recoverable, the Company recognizes an impairment loss.  
 
Debt, Derivative Instruments, and Debt Issuance Costs 
The Company analyzes debt instruments for embedded derivatives in accordance with ASC 470-20-
05, Debt with Conversion and Other Options, and to the extent required by this and other guidance, 
bifurcates its accounting of the debt instrument and associated derivatives.  Debt issuance costs 
allocable to available but undrawn credit funds are classified as a deferred cost asset, and debt 
issuance costs allocable to drawn credit funds are classified as an offset to long-term debt in the 
accompanying consolidated balance sheets, Such costs are amortized to interest expense over the 
life of the debt facility using the effective interest method. See Note 8 for further information on debt, 
derivative instruments, and debt issuance costs.  
Warrant Valuation and Classification 
The Company calculates the fair value of warrants issued using a Black-Scholes valuation model 
when appropriate. In complex cases, the Company uses a more advanced probability model such as 
a Monte Carlo or lattice model to calculate the fair value. Outstanding warrants are classified as 
either debt or equity in accordance with ASC 480, Distinguishing Liabilities from Equity, and if 
qualifying for re-measurement, are subsequently measured at each balance sheet date, with gains or 
losses reported in the Statement of Operations.  

Revenue Recognition and Deferred Revenue 
The Company earns revenue primarily from customer contracts for its RAPIDGate® Program.  
Primary contract revenues include an annual or 90-day fee for each customer employer and for its 
designated employees, as well as credential issuance fees.  Annual and 90-day fees are deferred 
and recognized as revenue over the duration of the contract; credential issuance fees are deferred 
and recognized as revenue over the expected life of the customer relationship. Gross receipts taxes 
are similarly recorded, deferred, and recognized as gross revenue over the duration of the 
associated contract. 

Prior to 2015, the Company received performance based grants from a local municipal government 
pursuant to a business incentive agreement. This funding was recorded as deferred grant revenue 
and recognized as an offset to related expenses over the life of the agreement.  
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Stock-Based Compensation 
ASC 718, Stock Compensation, establishes accounting for share-based awards exchanged for 
employee services and requires companies to expense the estimated fair value of these awards over 
the requisite employee service period.  The Company adopted ASC 718 on a modified prospective 
basis and consequently has not retroactively adjusted results from prior periods.  The valuation 
provisions of ASC 718 apply to new awards and awards that are outstanding on the effective date 
and subsequently modified or cancelled awards.   

The Company recognizes stock based compensation expense, net of a forfeiture rate, on a straight-
line basis over the requisite service period of the award, which is generally either a four- or five-year 
performance period.  For stock based compensation with event triggered vesting, the Company 
determines the number of shares probable to vest and records associated expense over the 
estimated performance period. The Company estimates the forfeiture rate based on historical 
experience.  Determining the appropriate fair value model, calculating the fair value of share-based 
payment awards, and determining the number of shares probable to vest require the input of 
subjective assumptions, including the expected life of the share-based payment awards and stock 
price volatility.   

The assumptions used in calculating the fair value of share-based payment awards and determining 
the number of shares probable to vest represent management’s best estimates, but these estimates 
involve inherent uncertainties and the application of management judgment.  As a result, if factors 
change, the Company’s future share-based compensation expense could be significantly different 
from what the Company has recorded in the current period. 

Income Taxes 
The Company recognizes deferred tax assets and liabilities for the expected future tax 
consequences of temporary differences between the book and tax bases of the Company’s assets 
and liabilities in accordance with ASC 740, Income Taxes.  

Product Development Costs  
Costs incurred in the development of products are charged to expense as incurred. Costs including 
salaries, contractor fees, building costs, utilities, administrative expenses, and allocations of 
corporate overhead expenses were incurred in 2016 and 2015 for the further development of the 
Company’s RAPIDGate® Information System, SureID® System, and other current and planned 
commercial and consumer products. 

Advertising and Sales Promotion Costs 
Advertising and sales promotion costs are expensed as incurred. 
 
Fair Value of Financial Assets and Liabilities 
Accounting guidance requires that financial assets and liabilities, and any other assets and liabilities 
measured at fair value on a recurring basis are classified using the following hierarchy which 
provides transparency to the inputs and valuation as of the measurement date. 

Level 1 – Valuation is based upon quoted prices (unadjusted) for identical assets or liabilities in 
active markets. 

Level 2 – Valuation is based upon quoted prices for similar assets and liabilities in active 
markets, or other inputs that are observable for the asset or liability, either directly or indirectly, 
for substantially the full term of the financial instrument. 

Level 3 – Valuation is based upon unobservable inputs that are significant to the fair value 
measurement. 
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The following table presents the Company’s assets and liabilities measured at fair value on a 
recurring basis as of December 31, 2016 and 2015, aggregated by the level in the fair value 
hierarchy within which those measurements fall. 

Level 1 Level 2 Level 3

Stock warrants payable as of December 31, 2016 - - 1,015,043$     
Stock warrants payable as of December 31, 2015 - - 1,208,489$     

The carrying value of cash and cash equivalents, accounts receivable, accounts payable and other 
current liabilities are a reasonable estimate of their fair value due to the short-term nature of these 
instruments.  

See Note 8 for a description of the valuation techniques and the inputs used in the fair value 
measurement of the Company’s stock warrant liability as of December 31, 2016 and 2015, along 
with quantitative information about the significant unobservable inputs used in the fair value 
measurement. 

Transfers between levels of the fair value hierarchy are deemed to have occurred on the date of the 
event or change in circumstances that caused such transfer. No such transfers occurred in 2016 or 
2015.  

Other Policies  
In May 2014, the FASB issued ASU 2014-09, Revenue from Contracts with Customers, which 
clarifies the principles for recognizing revenue. The new guidance is effective for non-public entities 
for annual periods beginning after December 15, 2017, and interim periods within fiscal years 
beginning after December 15, 2018. The Company has not elected to early adopt ASU 2014-09. The 
Company is still concluding as to the impact of this guidance on its financial statements.  

In July 2015 the FASB issued ASU 2015-11, Simplifying the Measurement of Inventory, which 
requires that inventory within the scope of the guidance be measured at the lower of cost and net 
realizable value. The guidance is effective for non-public entities for annual periods beginning after 
December 15, 2016, and interim periods within fiscal years beginning after December 15, 2017. The 
Company has not elected to early adopt ASU 2015-11. Adoption is not expected to materially impact 
these financial statements. 

In January 2016, the FASB issued ASU 2016-01, Financial Instruments - Overall: Recognition and 
Measurement of Financial Assets and Financial Liabilities. The new guidance primarily affects 
accounting standards for equity investments, financial liabilities where the fair value option has been 
elected, and the presentation and disclosure requirements for financial instruments. The new 
guidance is effective for fiscal year 2019 for nonpublic entities, which may elect to early adoption in 
2018. Certain parts of the new guidance may be adopted immediately, including the ability for 
nonpublic entities to elect not to disclose information about the fair value of financial instruments that 
are not measured at fair value. The Company adopted this provision of the new guidance as of 
December 31, 2015, and, accordingly, the fair value information for the Company's outstanding debt 
is not disclosed. The remainder of the guidance is not currently expected to have a significant impact 
on the Company's financial statements upon adoption. 

In February 2016, the FASB issued ASU 2016-02, Leases. The standard requires lessees to 
recognize the assets and liabilities arising from leases on the balance sheet and retains a distinction 
between finance leases and operating leases. The classification criteria for distinguishing between 
finance leases and operating leases are substantially similar to the classification criteria for 
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distinguishing between capital leases and operating leases in the previous lease guidance. The new 
guidance is effective for non-public entities for annual periods beginning after December 15, 2019, 
and interim periods within fiscal years beginning after December 15, 2020. The Company has not 
elected to early adopt ASU 2016-02. The Company is still concluding as to the impact of this 
guidance on its financial statements. 
 
In March 2016, the FASB issued ASU 2016-09, Stock Compensation, The standard simplifies the 
accounting for share-based payment awards to employees. The guidance is effective for non-public 
entities for annual periods beginning after December 15, 2017, and interim periods within annual 
periods beginning after December 15, 2018. The Company has not elected to early adopt ASU 2016-
09. Adoption is not expected to materially impact these financial statement. 
 
Subsequent Events 
The Company has performed an evaluation of events and transactions for potential recognition or 
disclosure through XXXXXXXXXXXX, 2017, which is the date the financial statements were issued. 
No subsequent events and transactions were determined to require recognition or disclosure.  
 

3. Other Assets 

The Company’s other assets consist of the following at December 31: 

2016 2015

Long term vendor and security deposits 3,804,326$      544,341$         
Deferred original issue discount and financing costs 440,886           1,307,760        
Note receivable - long term portion 220,667           -                  

Total 4,465,879$      1,852,101$      
  

Long term vendor and security deposits include reserve funds held by the Company’s merchant 
services provider of $3,554,985 and $0 at December 31, 2016 and 2015, respectively. Reserve 
funds are withheld from customer card payments at the discretion of the merchant services provider, 
with a targeted reserve balance of $4,000,000and are classified as long term vendor deposits within 
the balance sheets. 

For additional information on deferred original issue discount and financing costs, see Note 8.  

Effective December 2016, a $500,000 deposit refundable from a former vendor with a carrying value 
of $320,000 was converted to a note receivable. The note bears interest at 5% annually, with interest 
due monthly through April 2017, and principal and interest payments due monthly thereafter, with a 
balloon amount due in June 2018. Accordingly, the $320,000 carrying value of the deposit was 
reclassified from long term vendor and security deposits, with proportionally discounted principal 
repayments due in 2017 being recorded as an other current asset of $99,333, and the remainder as 
a note receivable – long term portion of $220,667. 
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4. Property and Equipment 

The Company’s property and equipment consists of the following at December 31: 

2016 2015

Field service equipment (placed in service) 5,376,371$      5,843,064$      

Office/data equipment and software 9,039,512        7,822,109        

Leasehold improvements 4,040,499        3,389,881        

Furniture and fixtures 2,007,664        1,588,151        

Automobiles 45,920            38,495            

Field service equipment (yet to be placed in service) 3,701,074        838,214           

24,211,040      19,519,914      

Less: Accumulated depreciation and amortization (12,421,986)     (10,665,793)     

Total 11,789,054$    8,854,121$      
 

Equipment is not depreciated until placed in service.  Depreciation expense for 2016 and 2015 was 
$2,932,429 and $3,113,645, respectively.  

Assets with an acquisition cost of $1,226,538 and $2,342,558 and a net book value of $52,783 and 
$39,496 were disposed of in 2016 and 2015, respectively. Net losses of $49,983 and $30,054 were 
recorded on disposition of fixed assets in 2016 and 2015, respectively.  
 
The Company recorded impairment charges against field service equipment of $97,668 and $52,199 
in 2016 and 2015, respectively.  
 
 

5. Accrued Liabilities 

Accrued liabilities consist of the following at December 31: 

2016 2015

Accrued payroll 2,252,097$      1,627,201$      
Accrued compensated absences 973,400           896,898           
Accrued benefits payable 355,137           69,185            
Deferred lease expense 151,204           124,607           
Accrued operating expenses 140,137           325,762           
Accrued use tax liability 8,031              253,116           
Other 45,982            46,197            

Total 3,925,988$      3,342,966$      
 

Included in accrued benefits payable are estimated medical benefits claims payable of $257,165 and 
$0 as of December 31, 2016 and 2015, respectively. The Company’s medical benefits claims 
expense incurred during 2016 is reimbursable in part by the Company’s stop-loss insurance carrier. 
Accordingly, expected reimbursements of $622,584 are recorded as current assets, and as a 
reduction of employee benefits expense, as of December 31, 2016. 
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6. Deferred Revenues 

The Company collects payments from its RAPIDGate® Program customers at the beginning of the 
contracted subscription period and recognizes the revenues over the term of the underlying contract 
or the expected term of the customer relationship. Revenues not deferred consist of professional 
services invoiced upon completion. 

The following table summarizes activity related to deferred revenues for the years ended December 
31, 2016 and 2015. 

Deferred 
Revenue

Revenue 
Recognized

Expense Offsets 
Recognized

Balance at December 31, 2014 25,425,938$       

Revenue not deferred 77,743$             
Revenue deferred 53,433,574         
Revenue recognized (48,237,305)        48,237,305         
Change in customer deposits 75,307               
Expense offsets from grants (305,944)            305,944$           

Balance at December 31, 2015 30,391,570$       48,315,048$       305,944$           

Revenue not deferred 38,455$             
Revenue deferred 57,160,575         
Revenue recognized (54,313,068)        54,313,068         
Change in customer deposits 83,186               

Balance at December 31, 2016 33,322,263$       54,351,523$       -$                  

Deferred revenue - current 32,478,323$       

Deferred revenue - long term 843,940              

As of December 31, 2016, $32,322,263 and $843,940 was recorded as current deferred revenue 
and long term deferred revenue, respectively.  As of December 31, 2015, $29,224,607 and 
$1,166,963 was recorded as current deferred revenue and long term deferred revenue, respectively.  

In 2010, the Company entered into a 5-year business incentive agreement with a local municipal 
government to provide the Company with performance based grants of up to $800,000 if the 
Company meets certain obligations. These obligations include obtaining a lease and operating a 
facility within the municipality for a period of no less than five years. In addition, the Company 
agreed to create and maintain a specific number of jobs within the municipality. Funding is provided 
at certain employment-level milestones. Prior to 2014, $633,334 of this funding was received and 
recorded as deferred grant revenue; in 2015, a final $166,666 was received and recorded as 
deferred grant revenue. The funding was recognized in 2015 and prior years in part as an offset to 
facility rent expense, and in part as an offset to payroll costs, on a straight-line basis over the 
remaining life of the agreement.  
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7. Capital Lease Obligations 

In 2013, the Company entered into capital leases, including a sale-leaseback arrangement, for 
office/data equipment with a capitalized value of $325,849. The associated lease obligations were 
recorded at the net present value of the future cash flows, using the leases’ implicit interest rates 
ranging from 4.99% to 6.37%.  

In 2014, the Company entered into an additional capital lease and purchased additional equipment 
under the 2013 capital leases, for office/data equipment with a capitalized value of $294,384. The 
associated lease obligations were recorded at the net present value of the future cash flows, using 
the leases’ implicit interest rates ranging from 5.94% to 8.03%. 

In 2015, the Company entered into additional capital leases for office/data equipment with a 
capitalized value of $455,621. The associated lease obligations were recorded at the net present 
value of the future cash flows, using the leases’ implicit interest rates ranging from 4.33% to 6.02%. 

In 2016, the Company entered into an additional capital lease for office/data equipment with a 
capitalized value of $758,495. The associated lease obligation was recorded at the net present value 
of the future cash flows, using the lease’s implicit interest rates ranging from 7.44% to 7.58%.  

Under the terms of all capital lease agreements, the Company is committed to annual lease 
payments for the years ended December 31 as follows:  

        
 Minimum 
Payments 

Interest 
Portion

Principal 
Portion

2017 528,855     44,723     484,132   
2018 364,633     15,507     349,126   
2019 38,169      393          37,776     

Total 931,657$   60,623$   871,034$  
 

 
8. Note Payable 

In November 2015, the Company entered into a Credit and Guaranty Agreement with a third party for 
$25,000,000 in credit facilities, for the purpose of repaying existing indebtedness and providing 
working capital for the general corporate and growth purposes of the Company. Funds were available 
to be drawn in multiple installments by executing either a loan with a base rate of interest, or a loan 
for which the rate of interest is determined by a margin over the LIBOR rate then in effect. Depending 
upon the Company’s leverage position, a base rate loan bears interest ranging from 8.75% to 
12.00%; a loan based on the LIBOR rate bears interest ranging from 6.75% to 10.00%. Additional 
interest is due at a rate of 0.50% after February 11, 2016, and at a rate of 1.00% after April 11, 2016, 
unless and until the Company forms a holdings company and pledges its equity as collateral, which 
the Company has not done as of the date of these financial statements. A fee rate of 0.50% is paid 
on undrawn funds. Funds not drawn by November 12, 2017 will no longer be available to draw.   

The Company and its lender agreed to expand the Agreement by $5,000,000 in October 2016, and 
by another $5,000,000 in December 2016, bringing the total credit facility to $35,000,000. Availability 
of $2,500,000 of the latter expansion was contingent upon certain business events, which occurred 
as expected in January 2017.  
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Certain other business events including failure to draw funds, involuntary prepayment due to excess 
cash flows, an event of default, or voluntary prepayment (if occurring before November 13, 2017) 
can result in early repayment; early repayment may in turn effect a yield maintenance premium. The 
yield maintenance premium is equivalent to the interest that otherwise would have been due under 
the Agreement, less the then-applicable US Treasury rate for securities with a term less than twenty 
four months. An additional 2.00% prepayment premium applies to default-related prepayment events 
occurring prior to November 13, 2018. 

Concurrent with the debt agreement in 2015, the Company entered into a term loan for $13,903,206 
and bearing interest at a rate of 10.00% as per the then-applicable LIBOR rate and its leverage 
position. In addition to repayment of existing indebtedness, proceeds were used to provide operating 
cash and to pay an original issue discount of $882,100 to the lender. The Company also incurred 
$919,404 in associated debt issuance costs. The Company accounted for the original issue discount 
and debt issuance costs in a manner consistent with the policies described in Note 2.  

Additional term loans were entered into throughout 2016. Expiring term loans were combined and 
continued for various durations at interest rates based on the then effective LIBOR rate, as per the 
Company’s election. Term loans are classified as long term liabilities based on the Company’s ability 
and intent to convert them into succeeding loans at similar terms as permitted in the agreement. A 
table of the term loans outstanding as part of the Agreement at December 31, 2016 is as follows. 

2016
Six month term loan with annual interest accruing at approximately 
11% payable at maturity on May 31, 2017, unless added to 
principal at Company's election. 27,254,411$      
One month term loan with annual interest accruing at approximately 
11% payable at maturity on January 15, 2017, unless added to 
principal at Company's election. 1,000,000          
One month term loan with annual interest accruing at approximately 
11% payable at maturity on January 31, 2017, unless added to 
principal at Company's election. 3,044,000          

31,298,411$      

Current portion -$                  

Long term portion 31,298,411         

Interest incurred during the first two years of the debt agreement may be added to the principal 
amount of the debt, with such additions not subject to the $35,000,000 total in available funds. 
Accrued interest of $262,757 and $184,160 as of December 31, 2016 and December 31, 2015 was 
classified as a long term liability based on the Company’s ability and intent to add the accrued 
interest to the debt agreement. 

The Company analyzed at each balance sheet date the various features of the debt agreement and, 
with the exception of the warrant described below, determined that all features were either clearly 
and closely related to the debt agreement, or were immaterial for purposes of separate accounting. 
Accordingly, no additional features were accounted for separately.    

The debt and associated remaining unamortized original issue discount and debt issuance costs as 
of December 31 are summarized in the following table. 
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31,298,411   13,903,206   

Original issue discount paid in cash 1,057,100 882,100    

Original issue discount - warrant 986,426    1,208,489 

Less: original issue discount amortization (424,026)   (40,753)     
Less: portion allocable to available but 
undrawn loan funds, recorded as a deferred 
cost in Other Assets (277,628)   (909,864)   

(1,341,872)    (1,139,972)    

Debt issuance costs 1,165,971 919,404    

Less: debt issuance cost amortization (213,644)   (22,985)     
Less: portion allocable to available but 
undrawn loan funds, recorded as a deferred 
cost in Other Assets (163,256)   (397,895)   

(789,071)      (498,524)      

29,167,468$ 12,264,710$ 

Term loans payable

Balance of original issue discount recorded as a 
direct deduction from the debt amount

Balance of debt issuance costs recorded as a 
direct deduction from the debt amount

20152016

 

Concurrent with the debt agreement, the Company issued to the lender a detachable ten-year 
warrant for common stock in the amount of 2.00% of the Company’s fully diluted outstanding shares, 
equating to 1,144,554 shares at an initial exercise price of $1.17 per share, and expiring November 
12, 2025. The warrant shares may decline to as low as 1.00% of fully diluted outstanding shares 
based upon the Company’s enterprise value at future dates. The warrant exercise price may 
decrease, and the number of shares commensurately increase, should the Company issue equity 
securities below $1.17 during the term of the warrant. The holder may put the warrant and/or any 
associated shares to the Company for cash at certain future dates, though not prior to November 13, 
2017. 

The Company calculated the warrant’s value using a Monte Carlo simulation to account for the 
various scenarios in which the warrant might impact future cash flows, with such cash flows then 
discounted to present value. In calculating the fair value of the warrant at each balance sheet date, 
the Company used inputs such as the estimated current value of its common stock and valuation 
variables such as those described below. 

2016 2015

Common stock volatility 50.5% 59.6%

Probability of downround in indicative circumstances 50.0% 50.0%

Downround size (% of equity) 20.0% 20.0%

Acquisition premium 25.0% 25.0%

Minimum entity sale price $125M $125M

Risk-free rate 2.37% 2.27%

Probability of 75% debt repayment Varied per year Varied per year

Exit event probability per year Varied per year Varied per year  

The warrant is measured as a Level 3 instrument in the fair value hierarchy, and is re-measured at 
each balance sheet date, with associated gain or loss recorded in the income statement. Warrant 
Liability valuation changes during 2015 and 2016 were as follows: 
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Stock warrants payable as of November 13, 2015 1,208,489       
    Less: change in warrant value during 2015 - 
Stock warrants payable as of December 31, 2015 1,208,489       
    Less: adjustment to calculated warrant value after 
    balance sheet date (222,063) 
    Less: change in warrant value during 2016 28,617 
Stock warrants payable as of December 31, 2016 1,015,043$     

Warrant value increases of $28,617 and $0 were recorded as other expense in 2016 and 2015, 
respectively.The warrant’s initial value (after adjustment), combined with the original issue discount 
paid in cash directly to the lender in 2016 and 2015, is amortized to interest expense over the life of 
the debt agreement. Original issue discount of $383,273 and $40,753 was recorded as interest 
expense in 2016 and 2015, respectively. Debt issuance costs of $190,659 and $22,985 were 
recorded as interest expense in 2016 and 2015, respectively. 

Aggregate future principal payments on long and short-term debt for the years ended December 31 
are as follows:  

2017 - 

2018 - 

2019 - 

2020 31,298,411$  

Total 31,298,411$  

The following assets are pledged as collateral for the term loans listed above: deposit accounts, 
accounts receivable, inventories, property and equipment, and intellectual property. 

Other long term liabilities consist of interest accrued on the aforementioned debt, classified as long 
term due to the Company’s ability and intent to add such interest to the carrying amount of the debt. 

9. Commitments & Contingencies

Rent Expense
Rent expense is recognized on a straight-line basis. Under the terms of all operating lease
agreements in effect as of the date of these financial statements for office facilities and equipment,
the Company is committed to annual rental payments for the next five years ended December 31 as
follows:

2017 1,677,799   

2018 1,710,877   

2019 1,733,628   

2020 1,721,673   

2021 1,293,340   

8,137,317$ 

In January 2015, the Company entered into a 75-month commercial lease agreement for additional 
office and warehouse space in a building adjacent to its Oregon headquarters, and made an 
associated payment for deposits and the first month’s lease in the amount of $146,998. The lease 
provides for certain improvements to the space to be performed by the landlord, as well as for 

DRAFT 

SUREID
, IN

C. C
ONFID

ENTIA
L

17-13668-smb    Doc 10-1    Filed 12/29/17    Entered 12/29/17 15:40:06     Information
 and Disclosure Statement    Pg 381 of 451



SureID, Inc. 
Notes to Financial Statements 
December 31, 2016 and 2015 

17 

$200,000 in tenant improvement allowance to be paid to the Company, which was received in 
February 2015. Improvements to the space commenced in February 2015 and were materially 
complete by February 2016. The Company began paying for common area maintenance, tax and 
other lease-related costs in February 2015, with base rental payments for the office and warehouse 
spaces beginning three and six months, respectively, after a negotiated rent commencement date of 
August 1, 2015. The lease is cross-defaulted with the Company’s primary headquarters office 
building lease.  

In August 2015, the Company entered into an agreement with a related party to extend its 
commercial lease of office space in Virginia through September 1, 2020. The agreement provides for 
annual rent escalations of 2.5% per annum during the extension term. 

In December 2015, the Company entered into an agreement with a related party to extend its 
commercial lease of office space in North Dakota through December 22, 2020. The agreement 
provides for a rent escalation of approximately 48% in 2016, with annual rent escalations thereafter 
of 1.5% per annum during the extension term. In May 2016, the Company entered into an agreement 
to add a right of first offer on space adjacent to its commercial lease, with such right being 
coterminous with the base lease in December 2020. 

The Company incurred net rent expense under office, data center and equipment leases of 
$1,762,155 and $1,618,601 for the years ended December 31, 2016 and 2015, respectively.  

 
Legal Matters  
From time to time the Company is involved in legal proceedings arising in the ordinary course of its 
business, which would cause the Company to accrue for loss on legal matters when it is probable a 
liability has been incurred and an amount can be reasonably estimated. As of December 31, 2016, 
the Company believes there are no current proceedings or litigation matters involving the Company 
or its property that could have a material impact on its business, financial condition, results of 
operations or cash flows.  
 

10. Shareholders’ Equity 

Preferred Stock 
At December 31, 2014, the Company had authorized 40,000,000 shares of preferred stock with no 
par value, of which 11,000,000 were designated for issuance as Series A preferred stock, 
14,000,000 as Series B preferred stock and 15,000,000 shares as undesignated. 

In August 2015, the Company authorized an additional 10,000,000 shares of preferred stock with no 
par value. At December 31, 2016, the Company has authorized a total of 50,000,000 shares of 
preferred stock with no par value, of which 11,000,000 remain designated for issuance as Series A 
preferred Stock, 14,000,000 as Series B preferred stock, and 25,000,000 shares as undesignated. 

Series A and Series B preferred shares are entitled to receive dividends, when and if declared by the 
Board of Directors, in amounts per share (determined on an as-converted-to-common-stock basis) 
not less than those paid on common stock and in preference to and before any dividends are paid on 
common stock.  Series A and Series B preferred shares are noncumulative, and no dividends have 
been declared to date. Series B preferred shares are subordinated to Series A. 

In the event of liquidation, dissolution or winding up of the Company, the holders of the preferred 
shares are entitled, as defined in the articles of incorporation, either to receive their original purchase 
price plus all declared and unpaid dividends out of the net assets available for distribution and in 
preference to holders of common stock, or to convert each share of preferred stock as described in 
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the subsequent paragraph.  A liquidation event occurs if greater than 50% of the Company’s voting 
power is transferred via any consolidation, merger or reorganization, or if substantially all of the 
assets of the Company are sold, leased or disposed. 

At the option of shareholders, each share of preferred stock is convertible at any time into fully paid 
and nonassessable shares of common stock at a conversion ratio computed by dividing the 
purchase price by the conversion price then in effect for such shares (1:1 at December 31, 2016).  
The conversion price is equal to the original purchase price of such shares, subject to adjustments 
for stock splits, stock dividends or capital reorganizations, as specified in the articles of incorporation.  
Each share of preferred stock shall be automatically converted into shares of common stock 
immediately upon the closing of a qualifying firmly underwritten public offering pursuant to an 
effective registration statement under the Securities Act of 1933. 

Each share of preferred stock shall be entitled to such number of votes as shall be equal to the 
whole number of shares of common stock into which such holder’s aggregate number of shares of 
preferred stock are convertible.  For so long as 5% of the shares of Series A preferred stock remain 
issued and outstanding, the holders of Series A preferred stock voting as a separate class shall be 
entitled to elect one member of the Company’s Board of Directors.  Series B preferred shareholders 
have no separate voting rights.  

 
Stock Warrants 
In October 2015, in connection with the extension of the expiration date for a then-existing line of 
credit and the exercise of certain warrants then outstanding, the Company issued 400,000 warrants 
for non-voting common stock with an exercise price of $2.50 and an expiration date of December 31, 
2018. In 2015, the Company recorded the warrants’ value of $119,721 as additional paid in capital 
and other expense. 

In November 2015, the Company issued additional warrants classified as a long-term liability, as 
described in Note 8. 

 
Common Stock 
In August 2015, the Company authorized an additional 40,000,000 shares of voting common stock 
and 10,000,000 shares of non-voting common stock, bringing total authorized shares of voting and 
non-voting common stock to 120,000,000 and 10,000,000, respectively. 

In addition to 1,000,000 shares of non-voting common stock issued in 2015 in conjunction with a 
warrant exercise, the Company also issued 791,334 and 150,000 shares of voting common stock for 
$623,048 and $137,500 as a result of options exercised during the years ended December 31, 2016 
and 2015, respectively. Of the amount received for option exercises in 2016, $525,000 was in the 
form of full recourse promissory notes receivable from key employees, bearing interest at 1.628% 
per annum payable on December 31st of each year. The notes mature on January 26, 2023, at which 
time principle is due unless prepaid voluntarily or upon certain events of acceleration. The notes 
receivable are classified as a reduction of equity in the financial statements.  

The Company further issued 329,529 and 76,276 shares of voting common stock in exchange for 
services during the years ended December 31, 2016 and 2015, respectively. 

 
Stock Options – Equity Incentive Plan 
In October 2012, the Company adopted the 2012 Equity Incentive Plan (the “2012 Plan”), authorizing 
the additional issuance of stock options for up to 12,000,000 shares of common stock.  In addition, 
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unissued or forfeited shares under prior plans may be added to the total shares authorized for 
issuance under the 2012 Plan. 

Under the current plan, as under the prior plan, the Board of Directors may grant options to purchase 
shares of common stock as incentive stock options to employees of the Company and nonstatutory 
stock options to non-employees, directors or other providers of services to the Company. 

Incentive stock options become exercisable at varying rates per year, usually over one to four years 
beginning on the vesting commencement date.  Nonstatutory stock options become exercisable at 
varying rates per year, usually over one to three years beginning on the vesting commencement 
date.  Options expire approximately 10 years from the date of grant. 

The following table summarizes activity under the Plan for the periods ended December 31, 2016 
and 2015:   

 Shares Available 
for Grant 

 Number of 
Options 

Outstanding 

 Weighted-
Average 

Exercise Price 

Balances at December 31, 2014 6,479,979             15,331,328       1.05$                

Granted (3,040,820)            3,040,820         1.25                  

Cancelled 2,556,231             (2,556,231)        0.86                  

Exercised -                              (150,000)           0.92                  

Balances at December 31, 2015 5,995,390             15,665,917       1.12$                

Granted (6,064,438)            6,064,438         1.35                  

Cancelled 1,858,554             (1,858,554)        1.25                  

Exercised -                              (791,334)           0.79                  

Balances at December 31, 2016 1,789,506             19,080,467       1.20$                
 

The weighted average grant-date fair value of options granted during the years ended December 31, 
2016 and 2015 was $0.73 and $0.72, respectively, per share. 

The following table summarizes information concerning stock options issued that are vested or are 
expected to vest and stock options exercisable as of December 31, 2016: 

Shares

Remaining 
Contractual 

Life 
(in Years)

Weighted- 
Average Fair 

Value

Aggregate 
Intrinsic 
Value

18,847,093  6.55 0.74$            2,412,158$   

Shares

Remaining 
Contractual 

Life 
(in Years)

Weighted- 
Average 
Exercise 

Price
Exercisable 

Value

Exercisable at December 31, 2016 12,605,659  5.21 1.14$            9,367,568$   

Vested and expected to vest at 

December 31, 2016(1)

 

(1) The options expected to vest are determined by applying the pre-vesting forfeiture rate assumptions to total outstanding 

options. 
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The aggregate intrinsic value in the table above represents the total pre-tax intrinsic value (the 
aggregate difference between the estimated stock price of the Company on December 31, 2016 and 
the exercise price for in-the-money options) that would have been received by the option holders if 
all options had been exercised on December 31, 2016.  The total fair value of options vested during 
2016 and 2015 was $1,313,792 and $2,306,040, respectively.  

During the years ended December 31, 2016 and 2015, the Company granted a total of 6,064,438 
and 3,040,820 common stock options with an estimated total grant-date fair value of $4,404,093 and 
$2,234,283, respectively.  During the years ended December 31, 2016 and 2015, the Company 
recorded combined employee and non-employee stock-based compensation expense related to 
stock options of $1,267,071 and $2,552,777, respectively.   

During the years ended December 31, 2016 and 2015, the Company granted a total of 3,150,000 
and 900,000 common stock options to non-employees (corporate Directors) at a weighted average 
strike price of $1.35 and $1.25 per share, respectively. 

Total compensation expense of $314,647 and $871,109 related to nonemployee option grants was 
recorded in general and administrative expense for the years ended December 31, 2016 and 2015, 
respectively. Stock-based compensation expense was recorded net of estimated forfeitures for the 
years ended December 31, 2016 and 2015 such that expense was recorded only for those stock-
based awards that are expected to vest. 

As of December 31, 2016, there was $4,489,323 of unrecognized compensation cost related to 
unvested stock options which is expected to be recognized over a weighted-average period of 3.95 
years. 

Valuation Assumptions 
In connection with the adoption of ASC 718, the Company estimated the fair value of its stock 
options using a Black-Scholes valuation model.  The following table outlines the weighted average 
assumptions for the stock options granted for the years ended December 31:        

 

Weighted Weighted

Low High Average Low High Average

Expected dividend yield 0.00% 0.00%

Risk-free interest rate 1.42% 1.59% 1.53% 1.33% 2.29% 1.78%

Expected volatility 62.76% 65.90%

Expected life (in years) 7.00 7.50 7.42 5.00 10.00 7.24

2016

Range

2015

Range

 

Expected Dividend   
The Company has not paid any dividends and does not anticipate paying any dividends.  
Accordingly, an expected dividend yield of 0% was used. 
 
Risk-Free Interest Rate 
The Company bases the risk-free interest rate used in the Black-Scholes valuation method on the 
implied yield currently available on U.S. Treasury zero-coupon issues with an equivalent remaining 
term.  Where the expected term of the Company’s stock-based awards do not correspond with the 
terms for which interest rates are quoted, the Company performs a straight-line interpolation to 
approximate the rate from the available maturities. 
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Expected Volatility   
The Company estimates the volatility of its common stock at the date of grant using the calculated 
value method that is based on historical volatility of publicly traded peer companies. 

 
Expected Life   
Due to the lack of sufficient historical exercise patterns and due to its options being “plain vanilla” 
options, the Company elected to use the simplified method under Staff Accounting Bulletin No. 107, 
which on average provided a term of 7.42 years. 

Estimated Pre-Vesting Forfeitures   
When estimating forfeitures, the Company considers historical voluntary and involuntary terminations 
prior to vesting. 
 
Stock Options – Event-Triggered Incentive Equity Plan 
During 2016, the Company adopted the 2016 Event-Triggered Incentive Equity Plan (the “2016 
Event-Triggered Plan”), authorizing the additional issuance of nonqualified stock options to key 
executives. Options granted vest in full or in part upon the occurrence of certain performance events 
related to the Company’s sales and equity valuation, or upon the occurrence of certain events such 
as a change of control or certain employment termination circumstances. Options expire 10 years 
from the date of grant unless exercised or terminated earlier. Terms not defined in the 2016 Event-
Triggered Plan are as defined in the 2012 Plan.  

In November 2016, the Company granted 6,500,000 common stock options to key executives under 
the plan at an exercise price of $1.35 and a grant date fair value of $0.89 per share. The Company 
estimated the fair value of the stock options using a Black-Scholes valuation model. Key 
assumptions included an expected dividend yield of 0.00%, risk-free interest rate of 1.46%, expected 
volatility of 74.8%, and an expected life of 6.82 years. As of December 31, 2016, the Company 
analyzed the vesting events and related historical trends and current conditions, and concluded that 
the options are not likely to vest. Accordingly, no expense is recorded for these option grants in the 
financial statements. 

 
11. Income Taxes 

Deferred income tax assets and liabilities consist of the following at December 31: 

 

2016 2015

Deferred Income Tax Assets

Net operating loss carryforwards 35,806,292$  28,780,349$  

Stock compensation 1,294,052      1,146,689      

Accrued expenses 727,912         877,804         

Other 522,075         -                 

Deferred Income Tax Liabilities

Depreciation (564,519)        (525,040)        

Net Deferred Income Tax Asset 37,785,812    30,279,802    

Valuation allowance (37,785,812)   (30,279,802)   

Net deferred tax asset -$               -$               
 

 
At December 31, 2016, the Company had $86,370,576 in net operating loss carryforwards for federal 
income tax purposes.  In addition, at December 31, 2016, the Company had approximately 
$90,219,738 in net operating loss carryforwards for state income tax purposes.  Such net operating 
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loss carryforwards expire from 2017 to 2036.  Utilization of federal and state net operating loss 
carryforwards may be subject to a substantial annual limitation due to the ownership change 
limitations provided by the Internal Revenue Code of 1986, as amended, and similar state 
provisions. The annual limitation may result in the expiration of net operating loss carryforwards 
before full utilization.  

The Company recognized $62,426 in state and foreign income tax expense, and $0 in federal 
income tax expense, from its net loss in the year ended December 31, 2016. The Company 
recognized $77,562 in state and foreign income tax expense, and $0 in federal income tax expense, 
from its net loss in the year ended December 31, 2015.  

At December 31, 2016 and 2015, the Company has recorded a full valuation allowance against its 
net deferred tax assets due to the uncertainty surrounding the realization of the net deferred tax 
assets.  The total valuation allowance increased by $7,506,010 during the year ended December 31, 
2016. 
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Fortior Solutions Confidential
Cash Basis P&L - FY2018
As of 11/14/2017
All Values in $K

Cash Basis P&L Summary Jan-18 Feb-18 Mar-18 Apr-18 May-18 Jun-18 Jul-18 Aug-18 Sep-18 Oct-18 Nov-18 Dec-18 Total 2018
Sales & Other Inflows 1,793.6 2,102.8 2,055.2 1,490.8 1,607.0 1,347.8 1,400.8 2,383.2 1,824.6 1,500.0 2,034.4 1,499.8 21,040.1
COGS 224.3 125.2 134.8 224.8 115.2 107.7 188.3 103.4 107.7 193.7 119.7 255.6 1,900.4

Gross Margin 1,569.3 1,977.6 1,920.4 1,266.1 1,491.8 1,240.1 1,212.5 2,279.9 1,717.0 1,306.3 1,914.7 1,244.2 19,139.7
GM% 87.5% 94.0% 93.4% 84.9% 92.8% 92.0% 86.6% 95.7% 94.1% 87.1% 94.1% 83.0% 91.0%

Payroll Expense
Officers 76.3 76.3 76.3 76.3 76.3 76.3 76.3 76.3 76.3 76.3 76.3 76.3 915.0
Employees 510.8 464.4 464.4 464.4 464.4 464.4 464.4 464.4 464.4 464.4 464.4 464.4 5,619.7
Benefits & Taxes 173.3 203.8 166.2 151.9 151.9 166.2 151.9 166.2 151.9 151.9 166.2 151.9 1,953.6
Jim's Adjustments 3.5 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 3.5

Payroll Subtotal 763.9 744.5 706.9 692.6 692.6 706.9 692.6 706.9 692.6 692.6 706.9 692.6 8,491.9

Other Expense
Prod & Deploy 45.0 35.0 35.0 35.0 35.0 35.0 35.0 35.0 35.0 35.0 35.0 35.0 430.0
Travel 53.1 62.3 60.9 44.0 47.5 39.7 41.3 70.7 54.0 44.2 60.3 44.2 622.2
Occupancy 136.2 219.0 129.2 134.2 229.0 146.2 146.2 146.2 146.2 146.2 351.2 146.2 2,075.5
Prof Services 78.8 69.5 22.0 42.0 22.0 22.0 22.0 22.0 22.0 22.0 42.0 42.0 428.3
G&A 53.5 53.5 56.8 53.5 53.5 56.8 53.5 56.8 260.5 53.5 56.8 223.5 1,031.6
Equipment Leases 50.1 50.1 50.1 41.0 41.0 41.0 41.0 41.0 41.0 41.0 41.0 41.0 518.9
Misc AP's 39.0 39.0 48.8 39.0 39.0 48.8 39.0 48.8 39.0 39.0 48.8 39.0 507.0

Total Expense 1,219.4 1,272.9 1,109.6 1,081.1 1,159.5 1,096.2 1,070.4 1,127.3 1,290.2 1,073.4 1,341.8 1,263.4 14,105.3

Operating Cash Flow 349.9 704.7 810.8 184.9 332.3 143.8 142.0 1,152.6 426.8 232.8 572.8 -19.2 5,034.5

Non-Operating Costs 892.7 500.5 545.6 350.5 243.8 389.0 236.4 262.4 389.1 258.4 244.5 350.2 4,663.0
Net Cash Flow -542.8 204.2 265.3 -165.5 88.5 -245.2 -94.4 890.2 37.7 -25.5 328.3 -369.4 371.4

Cash Flow Summary Jan-18 Feb-18 Mar-18 Apr-18 May-18 Jun-18 Jul-18 Aug-18 Sep-18 Oct-18 Nov-18 Dec-18

Period Beginning Cash 13.0 -486.6 -282.4 -17.1 -182.7 -94.2 -339.4 -433.8 456.5 494.2 468.6 796.9
Model Net Cash Flow -542.8 204.2 265.3 -165.5 88.5 -245.2 -94.4 890.2 37.7 -25.5 328.3 -369.4
Adjustments from "Actuals" 43.2 0.0 -0.0 -0.0 -0.0 -0.0 -0.0 -0.0 -0.0 0.0 -0.0 -0.0

Period Ending Cash -486.6 -282.4 -17.1 -182.7 -94.2 -339.4 -433.8 456.5 494.2 468.6 796.9 427.6

Notes:
COGS  - Does not include NCIC Labor, and other vendor related costs such as supplies, communications etc.

 - Other COGS costs (noted above) are included in Payroll & Related and Misc AP's
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Fortior Solutions Holdings, Inc. 
Pro Forma Balance Sheet 

As of Effective Date 

Assets 

Current Assets 0 

Non-current Assets 

     Investment in subsidiaries unknown 
75% of membership interest in FSIHC, 
LLC* 

Total Assets unknown 

Liabilities and Equity 

Current Liabilities 0 

Long Term Liabilities 0 

Total Liabilities 0 

Equity 
     Common membership interests unknown 
     Preferred membership interests unknown 
     Additional paid in capital 0 
     Retained earnings 0 

* Subject to rights of participants in
Long Term Incentive Plan, not to exceed 
10% 
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INFORMATION AND DISCLOSURE STATEMENT 

EXHIBIT P 

FINANCIAL PROJECTIONS FOR AST 
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INFORMATION AND DISCLOSURE STATEMENT 

137800306.1

FINANCIAL PROJECTIONS FOR AST 

Pro Forma Cash Basis Profit and Loss 

Volumes Year 1 Year 2 Year 3 

PIV-I Credentials 28,316 28,882 31,771 

CIV Credentials - - - 

Low Cost Credentials - - - 

Technology (BC, FR etc) - - - 

Total Volumes 28,316 28,882 31,771 

Pricing 

PIV-I Credentials $    8.06 $    8.06 $   8.06 

CIV Credentials 15.30 15.30     15.30 

Low Cost Credentials 7.00 7.00       7.00 

Technology (BC, FR etc)   -       -     - 

ASP $    8.06 $    8.06 $   8.06 

Revenue 

PIV-I Credentials $    228,303 $    232,870 $   256,156 

CIV Credentials      -   -   - 

Low Cost Credentials       -      -    - 

Technology (BC, FR etc)   -    -      - 

Total  Revenue $    228,303 $    232,870 $   256,156 

Credential Expenses 

Variable PIV-I $   65,410 $   66,718 $   73,390 

Variable CIV     -      -     - 

Variable Low Cost   -        -       - 

Variable Labor Credential        70,621       72,034   79,237 

Fixed/Variable OH   53,735       53,735     53,735 

Business Expenses 

Fixed Labor Biz/Tech $    515,231 $    515,231 $   515,231 

Fixed/Variable OH     50,000      50,000       50,000 

Other expenses     50,000   50,000     50,000 

Total Expenses $    804,997 $    807,717 $   821,593 

Operating Margin $   (576,693) $   (574,848) $    (565,436) 

Margin % -253% -247% -221% 

Credential Margin $38,538 $40,383 $49,795 

16.9% 17.3% 19.4% 
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Balance Sheet 

Assets 

Current Assets: 

Cash  TBD 

Card Stock Inventory   492,597 

Card Mfg Supplies     20,000 estimate 

Total Current Assets   512,597 

Fixed Assets: 

Credentialing Printers     54,406 

Misc Furn/Fixtures/Tech     10,000 estimate 

Less: Accumulated Depr    (50,051) 

Total Fixed Assets     14,355 

Other Assets:        -   

Total Other Assets        -   

Total Assets   526,952 

Liabilities & Equity 

Current Liabilities: 

Accounts Payable - Oberthur        -   

Contingent Liability - Oberthur        -   

Debt - GSSLG       32,000,000 estimated 

Total Current Liabilities       32,000,000 

Long-Term Liabilities:        -   

Equity:     (31,473,048) plug 

Total Liabilities and Equity   526,952 
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EXHIBIT Q 

OREGON LAW REGARDING DISSENTERS RIGHTS 
ORS SECTIONS 60.551 TO 60.594 
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OREGON LAW REGARDING DISSENTERS RIGHTS 
ORS SECTIONS 60.551 TO 60.594 

ORS 60.551 - Definitions for ORS 60.551 to 60.594. 

As used in ORS 60.551 (Definitions for ORS 60.551 to 60.594) to 60.594 (Court costs and counsel fees): 

(1) "Beneficial shareholder" means the person who is a beneficial owner of shares held in a voting trust 
or by a nominee as the record shareholder. 

(2) "Corporation" means the issuer of the shares held by a dissenter before the corporate action, or the 
surviving or acquiring corporation by merger or share exchange of that issuer. 

(3) "Dissenter" means a shareholder who is entitled to dissent from corporate action under ORS 60.554 
(Right to dissent) and who exercises that right when and in the manner required by ORS 60.561 
(Notice of dissenters' rights) to 60.587 (Procedure if shareholder dissatisfied with payment or offer). 

(4) "Fair value," with respect to a dissenter’s shares, means the value of the shares immediately before 
the effectuation of the corporate action to which the dissenter objects, excluding any appreciation or 
depreciation in anticipation of the corporate action unless exclusion would be inequitable. 

(5) "Interest" means interest from the effective date of the corporate action until the date of payment, at 
the average rate currently paid by the corporation on its principal bank loans or, if none, at a rate that 
is fair and equitable under all the circumstances. 

(6) "Record shareholder" means the person in whose name shares are registered in the records of a 
corporation or the beneficial owner of shares to the extent of the rights granted by a nominee 
certificate on file with a corporation. 

(7) "Shareholder" means the record shareholder or the beneficial shareholder. [1987 c.52 §124; 1989 
c.1040 §30] 

ORS 60.554 - Right to dissent. 

(1) Subject to subsection (2) of this section, a shareholder is entitled to dissent from, and obtain payment 
of the fair value of the shareholder’s shares in the event of, any of the following corporate acts: 

(a) Consummation of a plan of merger to which the corporation is a party if shareholder approval is 
required for the merger by ORS 60.487 (Action on plan of merger or share exchange) or the 
articles of incorporation and the shareholder is entitled to vote on the merger or if the corporation 
is a subsidiary that is merged with its parent under ORS 60.491 (Merger with subsidiary); 

(b) Consummation of a plan of share exchange to which the corporation is a party as the corporation 
whose shares will be acquired, if the shareholder is entitled to vote on the plan; 

(c) Consummation of a sale or exchange of all or substantially all of the property of the corporation 
other than in the usual and regular course of business, if the shareholder is entitled to vote on the 
sale or exchange, including a sale in dissolution, but not including a sale pursuant to court order 
or a sale for cash pursuant to a plan by which all or substantially all of the net proceeds of the sale 
will be distributed to the shareholders within one year after the date of sale; 
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(d) An amendment of the articles of incorporation that materially and adversely affects rights in 
respect of a dissenter’s shares because it: 

(A) Alters or abolishes a preemptive right of the holder of the shares to acquire shares or other 
securities; or 

(B) Reduces the number of shares owned by the shareholder to a fraction of a share if the 
fractional share so created is to be acquired for cash under ORS 60.141 (Fractional shares); 

(e) Any corporate action taken pursuant to a shareholder vote to the extent the articles of 
incorporation, bylaws or a resolution of the board of directors provides that voting or nonvoting 
shareholders are entitled to dissent and obtain payment for their shares; or 

(f) Conversion to a noncorporate business entity pursuant to ORS 60.472 (Conversion). 

(2) A shareholder entitled to dissent and obtain payment for the shareholder’s shares under ORS 60.551 
(Definitions for ORS 60.551 to 60.594) to 60.594 (Court costs and counsel fees) may not challenge 
the corporate action creating the shareholder’s entitlement unless the action is unlawful or fraudulent 
with respect to the shareholder or the corporation. 

(3) Dissenters’ rights shall not apply to the holders of shares of any class or series if the shares of the 
class or series were registered on a national securities exchange on the record date for the meeting of 
shareholders at which the corporate action described in subsection (1) of this section is to be approved 
or on the effective date of the merger under ORS 60.491 (Merger with subsidiary), unless the articles 
of incorporation otherwise provide. [1987 c.52 §125; 1989 c.1040 §31; 1993 c.403 §9; 1999 c.362 
§15; 2009 c.355 §2] 

ORS 60.557 - Dissent by nominees and beneficial owners. 

(1) A record shareholder may assert dissenters’ rights as to fewer than all the shares registered in the 
shareholder’s name only if the shareholder dissents with respect to all shares beneficially owned by 
any one person and notifies the corporation in writing of the name and address of each person on 
whose behalf the shareholder asserts dissenters’ rights. The rights of a partial dissenter under this 
subsection are determined as if the shares regarding which the shareholder dissents and the 
shareholder’s other shares were registered in the names of different shareholders. 

(2) A beneficial shareholder may assert dissenters’ rights as to shares held on the beneficial shareholder’s 
behalf only if: 

(a) The beneficial shareholder submits to the corporation the record shareholder’s written consent to 
the dissent not later than the time the beneficial shareholder asserts dissenters’ rights; and 

(b) The beneficial shareholder does so with respect to all shares of which such shareholder is the 
beneficial shareholder or over which such shareholder has power to direct the vote. [1987 c.52 
§126] 

ORS 60.561 - Notice of dissenters’ rights. 

(1) If a proposed corporate action that creates dissenters’ rights under ORS 60.554 (Right to dissent) is 
submitted to a vote at a shareholders’ meeting, the meeting notice must state that shareholders are or 
may be entitled to assert dissenters’ rights under ORS 60.551 (Definitions for ORS 60.551 to 60.594) 
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to 60.594 (Court costs and counsel fees) and a copy of ORS 60.551 (Definitions for ORS 60.551 to 
60.594) to 60.594 (Court costs and counsel fees) must accompany the notice. 

(2) If a corporate action that creates dissenters’ rights under ORS 60.554 (Right to dissent) is taken 
without approval of the shareholders, the corporation shall notify in writing all shareholders entitled 
to assert dissenters’ rights that the action was taken and send the shareholders entitled to assert 
dissenters’ rights the dissenters’ notice described in ORS 60.567 (Dissenters' notice). [1987 c.52 
§127; 2015 c.28 §6] 

ORS 60.564 - Notice of intent to demand payment. 

(1) If proposed corporate action creating dissenters’ rights under ORS 60.554 (Right to dissent) is 
submitted to a vote at a shareholders’ meeting, a shareholder who wishes to assert dissenters’ rights 
shall deliver to the corporation before the vote is taken written notice of the shareholder’s intent to 
demand payment for the shareholder’s shares if the proposed action is effectuated and shall not vote 
such shares in favor of the proposed action. 

(2) A shareholder who does not satisfy the requirements of subsection (1) of this section is not entitled to 
payment for the shareholder’s shares under this chapter. [1987 c.52 §128] 

ORS 60.567 - Dissenters’ notice. 

(1) If a proposed corporate action that creates dissenters’ rights under ORS 60.554 (Right to dissent) is 
authorized at a shareholders’ meeting, the corporation shall deliver a written dissenters’ notice to all 
shareholders who satisfied the requirements of ORS 60.564 (Notice of intent to demand payment). If 
a proposed corporate action that creates dissenters’ rights under ORS 60.554 (Right to dissent) is 
authorized by written consent without a meeting in accordance with ORS 60.211 (Action without 
meeting) (1)(b), the corporation shall deliver a written dissenters’ notice to all shareholders who are 
entitled to assert dissenters’ rights. 

(2) The dissenters’ notice must be sent no later than 10 days after the corporate action was taken, and 
must: 

(a) State where the payment demand must be sent and where and when certificates for certificated 
shares must be deposited. 

(b) Inform holders of uncertificated shares to what extent transfer of the shares will be restricted after 
the payment demand is received. 

(c) Supply a form for demanding payment that includes the date of the first announcement of the 
terms of the proposed corporate action to news media or to shareholders and requires that the 
person asserting dissenters’ rights certify whether or not the person acquired beneficial ownership 
of the shares before that date. 

(d) Set a date by which the corporation must receive the payment demand. This date may not be 
fewer than 30 nor more than 60 days after the date on which the notice described in subsection (1) 
of this section is delivered. 

(e) Be accompanied by a copy of ORS 60.551 (Definitions for ORS 60.551 to 60.594) to 60.594 
(Court costs and counsel fees). [1987 c.52 §129; 2015 c.28 §7] 
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ORS 60.571 - Duty to demand payment. 

(1) A shareholder sent a dissenters’ notice described in ORS 60.567 (Dissenters' notice) must demand 
payment, certify whether the shareholder acquired beneficial ownership of the shares before the date 
required to be set forth in the dissenters’ notice pursuant to ORS 60.567 (Dissenters' notice) (2)(c), 
and deposit the shareholder’s certificates in accordance with the terms of the notice. 

(2) The shareholder who demands payment and deposits the shareholder’s shares under subsection (1) of 
this section retains all other rights of a shareholder until these rights are canceled or modified by the 
taking of the proposed corporate action. 

(3) A shareholder who does not demand payment or deposit the shareholder’s share certificates where 
required, each by the date set in the dissenters’ notice, is not entitled to payment for the shareholder’s 
shares under this chapter. [1987 c.52 §130] 

ORS 60.574 - Share restrictions. 

(1) The corporation may restrict the transfer of uncertificated shares from the date the demand for their 
payment is received until the proposed corporate action is taken or the restrictions released under 
ORS 60.581 (Failure to take action). 

(2) The person for whom dissenters’ rights are asserted as to uncertificated shares retains all other rights 
of a shareholder until these rights are canceled or modified by the taking of the proposed corporate 
action. [1987 c.52 §131] 

ORS 60.577 - Payment. 

(1) Except as provided in ORS 60.584 (After-acquired shares), as soon as the proposed corporate action 
is taken, or upon receipt of a payment demand, the corporation shall pay each dissenter who complied 
with ORS 60.571 (Duty to demand payment), the amount the corporation estimates to be the fair 
value of the shareholder’s shares, plus accrued interest. 

(2) The payment must be accompanied by: 

(a) The corporation’s balance sheet as of the end of a fiscal year ending not more than 16 months 
before the date of payment, an income statement for that year and the latest available interim 
financial statements, if any; 

(b) A statement of the corporation’s estimate of the fair value of the shares; 

(c) An explanation of how the interest was calculated; 

(d) A statement of the dissenter’s right to demand payment under ORS 60.587 (Procedure if 
shareholder dissatisfied with payment or offer); and 

(e) A copy of ORS 60.551 (Definitions for ORS 60.551 to 60.594) to 60.594 (Court costs and 
counsel fees). [1987 c.52 §132; 1987 c.579 §4] 

ORS 60.581 - Failure to take action. 
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(1) If the corporation does not take the proposed action within 60 days after the date set for demanding 
payment and depositing share certificates, the corporation shall return the deposited certificates and 
release the transfer restrictions imposed on uncertificated shares. 

(2) If after returning deposited certificates and releasing transfer restrictions, the corporation takes the 
proposed action, it must send a new dissenters’ notice under ORS 60.567 (Dissenters' notice) and 
repeat the payment demand procedure. [1987 c.52 §133] 

ORS 60.584 - After-acquired shares. 

(1) A corporation may elect to withhold payment required by ORS 60.577 (Payment) from a dissenter 
unless the dissenter was the beneficial owner of the shares before the date set forth in the dissenters’ 
notice as the date of the first announcement to news media or to shareholders of the terms of the 
proposed corporate action. 

(2) To the extent the corporation elects to withhold payment under subsection (1) of this section, after 
taking the proposed corporate action, it shall estimate the fair value of the shares plus accrued interest 
and shall pay this amount to each dissenter who agrees to accept it in full satisfaction of such demand. 
The corporation shall send with its offer a statement of its estimate of the fair value of the shares an 
explanation of how the interest was calculated and a statement of the dissenter’s right to demand 
payment under ORS 60.587 (Procedure if shareholder dissatisfied with payment or offer). [1987 c.52 
§134] 

ORS 60.587 - Procedure if shareholder dissatisfied with payment or offer. 

(1) A dissenter may notify the corporation in writing of the dissenter’s own estimate of the fair value of 
the dissenter’s shares and amount of interest due, and demand payment of the dissenter’s estimate, 
less any payment under ORS 60.577 (Payment) or reject the corporation’s offer under ORS 60.584 
(After-acquired shares) and demand payment of the dissenter’s estimate of the fair value of the 
dissenter’s shares and interest due, if: 

(a) The dissenter believes that the amount paid under ORS 60.577 (Payment) or offered under ORS 
60.584 (After-acquired shares) is less than the fair value of the dissenter’s shares or that the 
interest due is incorrectly calculated; 

(b) The corporation fails to make payment under ORS 60.577 (Payment) within 60 days after the date 
set for demanding payment; or 

(c) The corporation, having failed to take the proposed action, does not return the deposited 
certificates or release the transfer restrictions imposed on uncertificated shares within 60 days 
after the date set for demanding payment. 

(2) A dissenter waives the right to demand payment under this section unless the dissenter notifies the 
corporation of the dissenter’s demand in writing under subsection (1) of this section within 30 days 
after the corporation made or offered payment for the dissenter’s shares. [1987 c.52 §135] 

ORS 60.591 - Court action. 

(1) If a demand for payment under ORS 60.587 (Procedure if shareholder dissatisfied with payment or 
offer) remains unsettled, the corporation shall commence a proceeding within 60 days after receiving 
the payment demand under ORS 60.587 (Procedure if shareholder dissatisfied with payment or offer) 
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and petition the court under subsection (2) of this section to determine the fair value of the shares and 
accrued interest. If the corporation does not commence the proceeding within the 60-day period, it 
shall pay each dissenter whose demand remains unsettled the amount demanded. 

(2) The corporation shall commence the proceeding in the circuit court of the county where a 
corporation’s principal office is located, or if the principal office is not in this state, where the 
corporation’s registered office is located. If the corporation is a foreign corporation without a 
registered office in this state, it shall commence the proceeding in the county in this state where the 
registered office of the domestic corporation merged with or whose shares were acquired by the 
foreign corporation was located. 

(3) The corporation shall make all dissenters, whether or not residents of this state, whose demands 
remain unsettled parties to the proceeding as in an action against their shares. All parties must be 
served with a copy of the petition. Nonresidents may be served by registered or certified mail or by 
publication as provided by law. 

(4) The jurisdiction of the circuit court in which the proceeding is commenced under subsection (2) of 
this section is plenary and exclusive. The court may appoint one or more persons as appraisers to 
receive evidence and recommend decision on the question of fair value. The appraisers have the 
powers described in the court order appointing them, or in any amendment to the order. The 
dissenters are entitled to the same discovery rights as parties in other civil proceedings. 

(5) Each dissenter made a party to the proceeding is entitled to judgment for: 

(a) The amount, if any, by which the court finds the fair value of the dissenter’s shares, plus interest, 
exceeds the amount paid by the corporation; or 

(b) The fair value, plus accrued interest, of the dissenter’s after-acquired shares for which the 
corporation elected to withhold payment under ORS 60.584 (After-acquired shares). [1987 c.52 
§136] 

ORS 60.594 - Court costs and counsel fees. 

(1) The court in an appraisal proceeding commenced under ORS 60.591 (Court action) shall determine 
all costs of the proceeding, including the reasonable compensation and expenses of appraisers 
appointed by the court. The court shall assess the costs against the corporation, except that the court 
may assess costs against all or some of the dissenters, in amounts the court finds equitable, to the 
extent the court finds the dissenters acted arbitrarily, vexatiously, or not in good faith in demanding 
payment under ORS 60.587 (Procedure if shareholder dissatisfied with payment or offer). 

(2) The court may also assess the fees and expenses of counsel and experts of the respective parties in 
amounts the court finds equitable: 

(a) Against the corporation and in favor of any or all dissenters if the court finds the corporation did 
not substantially comply with the requirements of ORS 60.561 (Notice of dissenters' rights) to 
60.587 (Procedure if shareholder dissatisfied with payment or offer); or 

(b) Against either the corporation or a dissenter, in favor of any other party, if the court finds that the 
party against whom the fees and expenses are assessed acted arbitrarily, vexatiously or not in 
good faith with respect to the rights provided by this chapter. 
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(3) If the court finds that the services of counsel for any dissenter were of substantial benefit to other 
dissenters similarly situated, and that the fees for those services should not be assessed against the 
corporation, the court may award to counsel reasonable fees to be paid out of the amount awarded the 
dissenters who were benefited. [1987 c.52 §137] 
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SUREID, INC. 
SPECIAL MEETING OF SHAREHOLDERS 

DECEMBER 27, 2017 

NO PERSON HAS BEEN AUTHORIZED TO GIVE ANY INFORMATION OR ADVICE, OR TO MAKE ANY 
REPRESENTATION REGARDING THESE MATTERS, OTHER THAN WHAT IS INCLUDED IN THE 
MATERIALS MAILED WITH THIS PROXY AND BALLOT. 

 
 

PROXY AND BALLOT FOR APPROVING OR 

REJECTING THE CORPORATE RESTRUCTURING, 

INCLUDING THE PREPACKAGED JOINT PLAN OF 

REORGANIZATION OF ADVANCE SCIENCE 

TECHNOLOGIES, INC. AND FS-IP LLC, UNDER 
CHAPTER 11 OF THE BANKRUPTCY CODE AND 

THE OTHER PROPOSALS DESCRIBED IN THE 

INFORMATION AND DISCLOSURE STATEMENT  
For Voting Capital Stock 

 
THE BOARD OF DIRECTORS RECOMMENDS A VOTE “FOR” PROPOSAL NO. 1, “FOR” PROPOSAL NO. 
2, “FOR” PROPOSAL NO.3, AND “FOR” PROPOSAL NO. 4.  ALL PROPOSALS INCLUDED IN THIS 
PROXY AND BALLOT ARE PROPOSED BY SURE ID, INC. PLEASE SIGN, DATE AND RETURN 
PROMPTLY IN THE ENCLOSED PRE-ADDRESSED POSTAGE-PAID ENVELOPE, VIA EMAIL TO 
MPIERCE@FORTIORSOLUTIONS.COM OR VIA FACSIMILE TO (503) 924.5217. PLEASE MARK YOUR 
VOTE IN BLUE OR BLACK INK AS SHOWN HERE “X”. 

The undersigned, duly appointed proxies by beneficial owner of voting capital stock  (the “Shares”) issued by 
SureID, Inc. (doing business as Fortior Solutions) (“SureID”), hereby cast all votes as designated and in the manner 
instructed on the items properly brought before the meeting, as set forth below to: 

1) Approve or reject the Fourth Amended and Restated Articles of Incorporation and Third Amended 
and Restated Bylaws of SureID, which amend and restate SureID’s current articles of 
incorporation and bylaws, respectively, to (a) change SureID’s corporate name to “Fortior 
Solutions, Inc.”, (b) provide for non-unanimous shareholder consent, and (c) impose specified 
restrictions on the transfer of SureID’s capital stock by its shareholders (the “Amendment 
Proposal”); 

2) Approve or reject the agreement and plan of merger (the “Step One Merger Agreement”), to be 
entered into by and among SureID, Advance Science Technologies, Inc. (“AST”) and FS 
MergerSub, Inc. --THE STEP ONE MERGER WILL ONLY OCCUR IF PROPOSAL NO. 3 IS 
ALSO APPROVED (the “Step One Merger Proposal”);  

3) Approve or reject authorizing SureID to approve the prepackaged chapter 11 plan of 
reorganization (the “Plan”), and all of the transactions reflected therein as proposed by SureID’s 
subsidiaries, AST and FS IP, which will be filing bankruptcy petitions if Proposals 1, 2 and 3 are 
approved, and including, without limitation, the granting of releases by SureID’s 
shareholders and by SureID and its subsidiaries in favor of the Released Parties.  The Plan is 
Exhibit K to the Information and Disclosure Statement, dated December 5, 2017, (the 
“Information and Disclosure Statement”), which accompanies this Proxy and Ballot. If the Plan is 
consummated, after a series of transactions described in the Plan and the Information and 
Disclosure Statement, among other things SureID will become an Oregon limited liability 
company with the name Fortior Solutions, LLC; Fortior Solutions, LLC will become a 100% 
subsidiary of FSIHC, LLC; shareholders of SureID will become shareholders of Fortior Solutions 
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Holdings, Inc., which will own 75% of FSIHC, LLC (less up to 10% which will be reserved for 
issuance to SureID’s management team (and potentially other key employees) as non-voting 
membership pursuant to a long-term incentive plan); and SureID’s existing senior secured debt 
held by its Secured Lender will be restructured and reduced to a $20 million loan facility and the 
Secured Lender (and/or one or more affiliates of the Secured Lender) will become an indirect 
owner of 25% of the equity of FSIHC, LLC (the “Plan Proposal”); 

4) Approve or reject the adjournment of the Special Meeting (if necessary or appropriate to solicit 
additional proxies if there are not sufficient votes to approve Proposals 1, 2 and 3 (the 
“Adjournment Proposal”); and 

5) Transact any other business that may properly come before the Special Meeting and any 
adjournments or postponements thereof.   

 

IMPORTANT 

VOTING DEADLINE: 5:00 P.M., PACIFIC TIME ON DECEMBER 26, 2017. 
REVIEW THE ACCOMPANYING INFORMATION AND DISCLOSURE STATEMENT FOR THE PLAN AND 
OTHER PROPOSALS. 
DO NOT RETURN ANY SECURITIES WITH THIS PROXY AND BALLOT.  This Proxy and Ballot is not a 
letter of transmittal and may not be used for any purpose other than to cast votes to accept or reject the Plan and 
other Proposals set forth herein and in the Information and Disclosure Statement. 

 

 

HOW TO VOTE 

1. REVIEW ITEM 1 (and make any corrections, if necessary)  
2. COMPLETE ITEM 2 AND COMPLETE ITEM 3 (if applicable). 
3. REVIEW THE CERTIFICATIONS CONTAINED IN ITEM 4. 
4. SIGN THE PROXY AND BALLOT (unless your Proxy and Ballot has already been signed or 

“prevalidated” by your nominee). 
5. RETURN THE PROXY AND BALLOT IN THE PRE-ADDRESSED POSTAGE-PAID ENVELOPE OR 

RETURN IT BY FACSIMILE TO (503) 924.5217, ATTN. MATTHEW PIERCE OR BY EMAIL TO 
MPIERCE@FORTIORSOLUTIONS.COM (if the enclosed envelope is addressed to your nominee, make 
sure your nominee receives your Proxy and Ballot in time to submit it before the Voting Deadline). 

6. FOR EACH PROPOSAL, YOU MUST VOTE ALL YOUR SHARES EITHER TO ACCEPT OR TO 
REJECT SUCH PROPOSAL AND MAY NOT SPLIT YOUR VOTE. 

7. THE VOTING DEADLINE IS 5:00 P.M. ON DECEMBER 26, 2017. 
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Item 1. Number of Shares Voted.  The undersigned certifies that as of December 15, 2017 the undersigned was 
either the beneficial owner, or the nominee of a beneficial owner, of the “Shares” listed on Schedule A, 
attached hereto. If you have any changes to the number of Shares listed on Schedule A please mark the 
changes on Schedule A and return it with your Proxy and Ballot. 

Item 2. Vote.  The beneficial owner of the Shares identified in Item 1 votes as follows (check one box only for 
each proposal — if you do not check a box your vote will not be counted): 

     
No. 1 Amendment Proposal [   ]  Vote For [   ]  Vote Against [   ]  Abstain 

No. 2 Step One Merger Proposal [   ]  Vote For [   ]  Vote Against [   ]  Abstain 

No. 3 Plan Proposal [   ]  Vote For [   ]  Vote Against [   ]  Abstain 

No. 4 Adjournment Proposal [   ]  Vote For [   ]  Vote Against [   ]  Abstain 

No. 5  Any other business that may 
properly come before the 
Special Meeting and any 
adjournments or 
postponements thereof 

[   ]  Vote For [   ]  Vote Against [   ]  Abstain 

 

Item 3. Identify All Other Shares Voted.  By returning this Proxy and Ballot, the beneficial owner of the 
Shares identified in Item 1 certifies that (a) this Proxy and Ballot is the only Proxy and Ballot submitted 
for the Shares owned by such beneficial owner, except for the Shares identified in the following table, 
and (b) all Proxy and Ballots for Shares submitted by the beneficial owner indicate the same vote to 
accept or reject the Proposals that the beneficial owner has indicated in Item 2 of this Proxy and Ballot 
(please use additional sheets of paper if necessary): 

ONLY COMPLETE ITEM 3 IF YOU HAVE SUBMITTED OTHER PROXIES AND BALLOTS 
Account Number Name of 

Holder* 
No. of other Shares 

Voted 

   

   
* Insert your name if the notes are held by you in record name or, if held in street name, insert the 
name of your broker or bank. 

Item 4. Authorization.  By returning this Proxy and Ballot, the beneficial owner of the Shares identified in Item 
1 certifies that it (a) has full power and authority to vote to approve or reject the Proposals with respect to 
the Shares listed in Item 1, (b) was the beneficial owner of the Shares described in Item 1 on 
December 15, 2017 and (c) has received a copy of the Information and Disclosure Statement (including 
the exhibits thereto) and understands that the solicitation of votes for the Proposals is subject to all the 
terms and conditions set forth in the Information and Disclosure Statement. 

Name:    
 (Print or Type) 
Social Security or Federal Tax I.D. No.:  
                                            Optional) 
Signature:    
By:    
  (If Appropriate) 
Title:    
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  (If Appropriate) 
Street Address: 
City, State,                  Zip                                 Code: 
Telephone Number: (    )   
Date Completed:   

No fees, commissions, or other remuneration will be payable to any broker, dealer, or other person for soliciting 
votes on the Plan. This Proxy and Ballot shall not constitute or be deemed a proof of claim or equity interest or an 
assertion of a claim or equity interest.  

YOUR VOTE MUST BE FORWARDED IN AMPLE TIME FOR YOUR VOTE TO BE RECEIVED BY 
MATTHEW PIERCE, BY MAIL OR BY FACSIMILE OR EMAIL, BY THE VOTING DEADLINE OF 
5:00 P.M., PACIFIC TIME, ON DECEMBER 26, 2017 OR YOUR VOTE WILL NOT BE COUNTED.  IF 
THE ENCLOSED ENVELOPE IS ADDRESSED TO YOUR NOMINEE, MAKE SURE YOUR NOMINEE 
RECEIVES YOUR PROXY AND BALLOT IN TIME TO SUBMIT IT BEFORE THE VOTING 
DEADLINE. 

IF YOU HAVE ANY QUESTIONS REGARDING THIS PROXY AND BALLOT OR THE VOTING 
PROCEDURES, OR IF YOU NEED A PROXY AND BALLOT OR ADDITIONAL COPIES OF THE 
INFORMATION AND DISCLOSURE STATEMENT OR OTHER ENCLOSED MATERIALS, PLEASE 
CALL SUREID’S CHIEF FINANCIAL OFFICER, SEAN SULLIVAN, AT (503) 924-5226.   
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