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How Did We Get Here? 
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The Clean Water Act 

 
 
 
 
The Clean Water Act regulates the discharges 
of pollutants into the waters of the United 
States and regulating quality standards for 
surface waters.  
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Section 404 of the Clean Water Act 

5 

• Section 404 requires a permit for “the 
discharge of dredged or fill material into 
navigable waters at specified disposal 
sites.”  

• Section 502(7) defines “navigable waters” 
as “waters of the United States, including 
territorial seas.”  
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What is a Water of the United States? 
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Riverside Bayview Homes, Inc. (1985)  

7 

The Supreme Court held that wetlands are “waters of 
the US” if:  

• Adjacent to “navigable or interstate waters and 
their tributaries” 

• Wetlands “function as integral parts of the 
aquatic environment” 
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Solid Waste Agency of Northern Cook County v. 
U.S. Army Corps of Engineers (2001) 

8 

 

The Supreme Court held that “waters of the United 
States” did not cover isolated, non-navigable ponds 
whose connection to interstate commerce was their 
use by migratory birds. 
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Rapanos (2006) 

9 

Supreme Court redefines “waters of the US”  

Traditional navigable 
waters + relatively 
permanent waters 
flowing directly or 
indirectly into 
traditional navigable 
waters 

Traditional 
navigable waters 
+ non-navigable, 
relatively 
permanent 
waters with 
significant nexus 

Either/or 

Scolds EPA and USACE 
for not revising “waters 
of the US” rule 
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Rapanos:  Clear As Mud? 
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Prior Attempts at Guidance 

11 

2007-08 Guidance 
• Obama Administration disagreed with the 

Bush Administration approach 

2011 Guidance:   
• Deliberately broader than the 2007-08 

Guidance 
• Politically controversial and not finished 
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The Connectivity Study:  Background 

12 

• Purpose:  To create scientific evidence to support a 
proposed rule on the “waters of the US” 

• September 2013:  Draft Connectivity of Streams and 
Wetlands to Downstream Waters: A Review and 
Synthesis of the Scientific Evidence Report released for 
public comments and consideration by Science 
Advisory Board 

• October 2014:  SAB completes a peer review and 
issues a final report on the Connectivity Report 

• January 2015:  EPA releases the final Connectivity 
Report 



Perkins Coie LLP  |  PerkinsCoie.com 

The Connectivity Study:  Key Findings 

13 

• All streams, without regard to size or 
consistency of flow are “connected to and 
have important effects on downstream 
waters” 

• Wetlands, open-waters in floodplains, and 
riparian areas, even those lacking 
hydrologic connections in either or both 
directions with downstream waters provide 
numerous benefits to downstream waters 
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Waters of the US Proposed Rule 

14 

• April 2014:  EPA and Army Corps issued 
the Proposed Rule to define the phrase 
“waters of the US” taking an expansive 
view of federal permitting authority 

• Goals:  To increase “transparency, 
predictability, and consistency” leading to 
“increased clarity” and “less litigation” 

• Response: Controversial with over 1 
million comments submitted 
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Section 404 Permits:  for the discharge of 
dredged or fill material from a point 
source into navigable waters [waters of 
the United States, or WOTUS] 

16 
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WOTUS, as defined by EPA/Corps 
Regulations that the New Rule Will Replace 

17 

• Territorial seas 
• Waters subject to ebb/flow of tide 
• Interstate waters (including wetlands) 
• “other waters” where use, degradation, or destruction of those 

waters could affect interstate commerce (such as arroyos, 
washes, lakes, streams, mudflats, sandflats, wetland, 
sloughs, drainages, etc.) 

• Impoundments 
• Tributaries 
• Adjacent wetlands 
• NOT isolated wetlands or ponds, ditches, swales, gullies 
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2014 – EPA/Corps Proposed Rule to Define 
WOTUS  

18 

WOTUS proposed to be defined as: 

(1)  navigable waters; 

(2)  all interstate waters 

(3)  territorial seas; 

(4) impoundments of water bodies that otherwise meet the 
definition of “waters of the United States”; 

(5)  all tributaries of water bodies in the first three categories; 

(6) waters “adjacent” to water bodies in the first five categories; 

(7)  “other waters” that are determined, on a case-specific basis, 
to have a “significant nexus” to a waterbody in one of the 
first three categories 
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2015 – EPA/Corps Final Rule to Define 
WOTUS  

19 

WOTUS defined as: 

(1) navigable waters (used/susceptible for use in commerce); 

(2) all interstate waters and wetlands; 

(3) territorial seas; 

(4)  all tributaries of water bodies in the first three categories; 

(5)  impoundments of water bodies that otherwise meet the definition of 
“waters of the United States”; 

(6)  waters “adjacent” to water bodies in the first five categories; 

(7) Certain types of waters (not generally found in arid west) that are 
determined, on a case-specific basis, to have a “significant nexus” to a 
waterbody in one of the first three categories 

(8) All waters within the 100-year floodplain of a water in one of the first three 
categories or within 4,000 of the high-tide line or OHWM of a water in one 
of the first five categories that are determined, on a case-specific basis, to 
have a “significant nexus” to a waterbody in one of the first three categories 
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What Has Changed?  Significant Nexus 

20 

Under current 
regulations and 
Rapanos, waters 
are jurisdictional if 
they have a “more 
than speculative 
or substantial” 
effect on 
chemical/physical/
biological integrity 
of downstream 
TNW 

 

Proposed rule 
would include any 
“other” water that 
on a case-by-
case basis has a 
significant nexus 
to a jurisdictional 
water 

Final rule set out 
two categories of 
waters for case-
by-case 
significant nexus 
analysis, a 3-step 
process for 
making the 
analysis, and 
adopts Rapanos 
definition of 
“significance”   
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More on Significant Nexus 

21 

“Significant nexus” determination: 

(1) what is the “region” where the target water is located? 

(2) are there “similarly situated” waters within that region? 

(3) does either the target water or the combined similarly situated 
waters have significant chemical/physical/biological impacts on 
the jurisdictional water?  

• Rule has examples of functions that can constitute 
significance.  But what does “more than a speculative or 
insubstantial” effect mean? 

• The “region” will generally be defined as the single-point-of-
entry watershed, but… 
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For purposes of significant nexus, what is a 
“region” in Arizona? 

22 

Arizona Watersheds Arizona HUCs 
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What Has Changed?  Tributaries 

23 

Under current 
regulations and 
Rapanos, open 
question if 
intermittent or 
ephemeral 
tributaries were 
jurisdictional 

Proposed rule 
would define all 
tributaries as 
those with bed & 
banks and 
ordinary high 
water mark 

Final rule 
definition also 
requires bed & 
banks and 
ordinary high 
water mark, 
created by 
sufficient volume, 
frequency, and 
duration of flow 
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Ordinary High Water Mark – Flow Indicators? 

24 
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Bed and Banks – Flow Indicators? 
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More on Tributaries 

26 

• Assuming they have OHWM and bed & banks that 
demonstrate contribution of flow, then washes, arroyos, and 
ephemeral drainages are jurisdictional by rule 

• Tributary doesn’t lose its jurisdictional status as a WOTUS if 
there is a break in the tributary, like a bridge, culvert, etc.   

• Water without OHWM and bed & banks can still be 
jurisdictional on a case-by-case basis, even if not a 
“tributary” 
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What Has Changed?  Adjacent Waters 

27 

Under current 
regulations and 
Rapanos, 
wetlands adjacent 
to jurisdictional 
waters were also 
jurisdictional 

Proposed rule 
would cover 
adjacent waters 
that were 
“bordering, 
contiguous, or 
neighboring” 

Final rule limited 
adjacency by 
geography  
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More on Adjacent Waters 

28 

“Adjacent” waters under proposed rule included waters in floodplain, 
within the same riparian area, and with shallow subsurface connection.  
This meant virtually any water in a watershed, which would be a huge 
number of waters in the arid west (because of huge floodplains).   

The final rule limited adjacency by geography – an “adjacent”  water is: 

(1) within the 100-year floodplain and within 1500 feet of the OHWM of 
a jurisdictional water; 

(2) any water within 100 feet of the OHWM of a jurisdictional water, no 
matter the location of the floodplain; or 

(3) any water within 1500 feet of the high-tide line of a tidally influenced 
water.   

The final rule still raises questions (e.g., why 1500 feet?) 
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Part of Maricopa County Floodplain Map 

29 
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Another Hot Topic in Final Rule - Ditches 

30 

•  Proposed rule could have been read to include all ditches as 
jurisdictional, including roadside ditches, stormwater drainage 
ditches, and farming/irrigation ditches. 

• The final rule addressed some of this concern – ditches are only 
jurisdictional if they meet the definition for tributary and are not 
excluded. 

• The final rule clearly excluded from jurisdiction any ditches with 
intermittent/ephemeral flow that haven’t relocated streams and 
haven’t been excavated in tributaries.   
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What Will the Final Rule Cost? 

31 

• The agencies say the rule will provide greater 
clarity for the regulated community. 

• The agencies say the potential economic benefits 
of the proposed rule are estimated to be about 
double the potential costs: 

 

 

 

• Will the rule really save you time or money? 

 

$318 to $514 million in 
benefits (value of 
ecosystem services such 
as flood protection)  

$162 to $279 million in 
costs (including additional 
permit application costs) 
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Possible Impacts of Rule on Development 

32 

• More waters are jurisdictional = potentially higher costs for 
new projects (i.e., obtaining permit; building fewer units at 
a development to avoid WOTUS) 

• Corps only issues permits for the “least environmentally 
damaging practicable alternative” to a project.  
Consideration will need to include effects on all newly 
jurisdictional waters.    

• More jurisdictional waters = more mitigation 
 

Will some property be undevelopable as a practical matter?  

Do these effects destroy the residual value of land?  
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Some Practical Tips 

33 

• Same rules apply for consultation with the Corps  

• Generally, existing JDs will not be revisited for their five year 
lifespan (or the expiration of their associated permit), unless 
“new information warrants revision of the determination.”  

• Do you have an approved JD or permit under which a water 
on your property is not jurisdictional?   Consider completing 
the work before expiration of the 5-year JD or permit. 
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More Practical Tips 

34 

This rule will go into effect around August 2015.  At that time (and 
likely before) the Corps will be relying on the new rule for 
completed permit applications. 

Litigation will happen, but it is unlikely that a court will stay the 
rule from taking effect.   

If you have a new project in the works now, a few options: 

• Assume all waters on your property are jurisdictional and 
seek a permit, regardless of the new rule.   

• Simply do not discharge into any water, so that no permit is 
necessary. 

• Assume the rule will go into effect as written. 
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Final Tip 

35 

If you’ve got a development on the drawing 
board or even just a piece of land, it is a good 
idea to sit down now with your attorney and 
consultant and plan how you’re going to 
proceed under the new rule. 



Perkins Coie LLP  |  PerkinsCoie.com 

CLE Credit 

36 

We are offering CLE credit for live and webinar 
attendees in California and Arizona.  If you are 

attending via webinar, please e-mail Kari Sweet at 
ksweet@perkinscoie.com and indicate in which states 

you are seeking CLE credit.     

If you are here in person, please use the sign in 
sheet. 

mailto:ksweet@perkinscoie.com


Implications/Application of the New 
Clean Water Rule In The Arid West 



Not too much new in the real world, 
except ……. 

What’s New? 
Everything…And Nothing! 



More Tributaries which means …. 

• More WUS Acreage = more permits or more 

avoidance costs, 

• More WUS Acreage = longer (likely) permitting times,  

• More WUS Acreage = more mitigation  i.e. … more 

Mitigation $$$ 

Under New Rule There 
Well likely Be: 



• We can all get wrapped around the axle about this 
confusing new rule.  

• OR 

• We can stop whining, let them regulate us, and get a permit 
when we need one. 

 

So …. 

But… 



Lets make the Corps work for 
it when we need a permit! 



First – do you need a permit? 

What is the real spirit of the law? 
 
 

If you can’t avoid WUS then go get a permit. 

 



What does it take to get a 
Permit? 

I did some original 
research …. 
 
(neither statistically significant 
nor scientifically accurate!!) 

 



 
Number 

of 
Permits

  

 
 

~Time to Permit 
(months) 

 
 

Range (months) 

Non-Notifying NWP 7 N/A 1-2 months 

Notifying NWP 28 6.3 months 1-14 months 

Individual Permit  9 27 months 17-36 months 

NWP Breakdown 

NWP 12 (Linear Trans) 8 11 months 10-14months 

NWP 14 (Utility line) 14 8 months 2-12 months 

NWP 27 (Wetlands Restore.) 2 2 months 2-3 months 

NWP 29 (Residential) 4 5.5 months 1-11 months 

Approximate Time to Permit 



Project Type NWP IP Avg. Months to 
Permit 

 
  NWP           IP 

Range 
 

NWP      IP 

 
Public Sector 
(bridges/roads) 

8 3 4 
months 

12.5 
months 

1-4 
months 

9-16 
months 

Private Sector 
(Energy/Oil & 
Gas/Mining) 

18 6 10 months  29.5 
months 

2-14 8-38 

Govt. to Govt. 

(BoR-Wetlands 
Restoration) 

2 0 2 months  N/A 2 N/A 

 

TOTAL 
 

28 
 

9 

Permits by Project Type 



Jurisdictional  …. Or Not??? 

Who makes the CALL? 



Work With Them … BUT 

MAKE THEM JUSTIFY 
THEIR CALL! 



 
JURISDICTIONAL? 

YES NO 



YES 

YES – but argued 
and got it removed 

JURISDICTIONAL? 



JURISDICTIONAL? 

NO – BUT SHOULD 
BE UNDER NEW 

RULE! 



JURISDICTIONAL? 

YES – GOOD ONE TO AVOID! 



JURISDICTIONAL? 

LIKELY – GOOD ONE TO ARGUE 



JURISDICTIONAL
? 

YES – 
 HARD TO FILL THIS ONE. 
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Status of the Rule: 

55 

• Released on May 26, 2015 
• Not yet published in Federal Register 
• Rule will go into effect 60 days after 

Federal Register publication 
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Post-Rule Actions: 
Congressional Response  

June 23, 2015 

Don Baur, Partner, Perkins Coie 
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Pending Legislation Requiring  
a Revised WOTUS Rule 

57 

House of Representatives 
On May 12, 2015, the House passed H.R. 
1732, the Regulatory Integrity Protection Act 
of 2015.  This bill would require EPA and the 
Corps to withdraw the proposed rule and to 
work more closely with state and local 
governments on a revised rule.  The President 
has threatened to veto the bill if it passes in 
the Senate. 
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Pending Legislation Requiring  
a Revised WOTUS Rule (continued) 

58 

• On June 16, 2015, the House 
Appropriations Committee approved the FY 
2016 Energy and Water Appropriations Bill, 
which included a provision banning 
implementation of the Rule. 

• If legislation touching on the proposed rule 
is not enacted – or, more likely, if the 
President vetoes – the appropriations bill 
would become the focal point. 
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Pending Legislation Requiring  
a Revised WOTUS Rule (continued) 

59 

Senate 
• On April 30, 2015, Senators John Barrasso (R) and Joe 

Donnelly (D) introduced S. 1140, the Federal Water 
Quality Protection Act, which would require the EPA and 
the Corps to withdraw the proposed rule and to work 
more closely with state and local governments on a 
revised rule.   

• On May 19, 2015, the Environment and Public Works 
Subcommittee on Fisheries, Water, and Wildlife. 
Hearings held a hearing on the bill.   

• On June 10, 2015, the Senate Environment and Public 
Works marked up the bill and ordered it to be favorably 
reported. 

• Similar to H.R. 1732, but includes principles on waters 
covered in a future rulemaking. 
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Judicial Review 

61 

The provisions of the Final Rule are subject to 
judicial review in two contexts: 
(1) a facial challenge which, if successful, 

would vacate the entire Final Rule 
(2) a challenge to the specific application of a 

particular provision 
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Facial Challenge 
 

62 

• Procedural flaws – failure to finalize 
Connectivity Report until after comment period 
on proposed rule 

• Substantive flaws – poor science and errors in 
the Connectivity Report 

• Statutory/constitutional flaws – final rule 
exceeds authority under the Clean Water Act, 
exceeds authority under the Commerce Clause 
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Fact-Specific Challenge 
 

63 

• Specific aspects of the rule as applied to a 
specific permitting or enforcement issue 

• The same statutory/constitutional issues under 
a facial challenge 
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Post-Rule Actions: 
Administrative Clarification 
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Issues to Clarify ─ A Partial List  

There are provisions which, despite extensive 
preamble language, either remain ambiguous 
or fail to reflect sound scientific principles 
when applied to the unique hydrologic, 
geographic and meteorological characteristics 
of the arid West. 

65 
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Tributaries 

66 

While the Final Rule provides clarity by 
requiring that a drainage have both the 
presence of a bed and banks and indicators of 
an ordinary high water mark (OHWM) to be 
considered a tributary, many issues 
concerning tributaries remain. 



Perkins Coie LLP  |  PerkinsCoie.com 

Tributaries (continued) 

67 

1References are to the a prepublication version of the Final Rule signed on May 26, 2015:  
final rule 

Exclusion of “Erosional Features”: 
Though the preamble acknowledges an exclusion 
for “erosional features, including gullies, rills and 
other ephemeral features” (p. 173)1, this 
exclusion does not encompass many common 
western arroyos, dry washes, etc. because the 
definition of “tributary” rests on the existence of a 
bed, bank and OHWM, characteristics which may 
be found to exist in arid area erosional features 
as a consequence of high but extremely 
infrequent flows. 

http://www2.epa.gov/sites/production/files/2015-05/documents/rule_preamble_web_version.pdf
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Unique Flow Characteristics: 
The preamble mistakenly states: “A bed and 
banks and other indicators of ordinary high water 
mark are physical indicators of water flow and are 
only created by sufficient and regular flow (p. 
90).”  Unfortunately, metrics like the mean annual 
flood and the return interval of bankfull flow 
(which form the indicators for the OHWM) have 
almost no practical or theoretical significance in 
dryland streams because of the extreme 
variability of flow in such streams.  In arid areas, 
channels may not have any flow for several 
years.  

Tributaries (continued) 
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The Lack of a Significant Nexus for Many 
Western Channels and Streams: 
The use of an OHWM to determine that an 
ephemeral or intermittent channel in the arid 
West is a “tributary” and then making the 
assumption that the ephemeral or intermittent 
channel has a significant nexus to traditionally 
navigable water and is, therefore, 
jurisdictional is not supported by observation, 
studies or the literature. 

Tributaries (continued) 
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Ditches 

70 

The Final Rule refers to ditches with 
“ephemeral” or “intermittent” flow, but these 
two terms are not further defined. 
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No Exclusion for Intermittent Flow Due to Decreed 
Diversions: 
The preamble refers to “precipitation and groundwater 
flow or seasonal flow” when speaking of intermittent 
ditches (p. 89), while it describes ephemeral ditches 
as those which flow in response to precipitation and 
snowmelt (p. 171).  If this preamble language is 
intended to describe the types of flows that qualify the 
ditch for an exclusion, most Western municipal and 
agricultural ditches will be jurisdictional because most 
ditches in the West derive their water from the 
exercise of lawful decreed diversions from rivers or 
streams.  

Ditches (continued) 
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Are Canals Excluded? 
Based on the language in the Final Rule, it 
appears that canals with ephemeral or 
intermittent flow (i.e., less than perennial flow) 
that are not a relocated tributary or excavated 
in a tributary or drain wetlands not to be 
waters of the United States.  Confirmation of 
this interpretation would be beneficial. 

Ditches (continued) 



Perkins Coie LLP  |  PerkinsCoie.com 73 

What Are the Criteria for Segment-by-
Segment Exclusion? 
The Final Rule’s language allows the 
jurisdictional status of a ditch to be 
determined segment-by-segment (p. 170).  
Additional guidance is needed to provide the 
criteria and approach for determining the 
jurisdictional status of a portion of a ditch. 

Ditches (continued) 
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What Is A Relocated Tributary? 
Clarification of what constitutes a relocated 
tributary is also needed.  Is a relocated 
tributary simply a situation where a ditch is 
used to physically reroute the channel of a 
tributary or does it also include the situation 
where a tributary ends in a canal and the 
canal conveys the water carried by the 
tributary? 

Ditches (continued) 
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What Qualifies as “Changing the Stream’s Aquatic 
Character for the Ditches” Exclusion? 
The preamble points out that a ditch that is a 
relocated stream is distinguishable from a ditch that 
withdraws water from a stream without changing the 
stream’s aquatic character (pp. 98 and 99).  The latter 
type of ditch is excluded from jurisdiction where it 
meets the listed characteristics of excluded ditches 
under paragraph (b)(3).  Most of the canals in the 
western U.S. withdraw water from a stream or 
reservoir.  Guidance and clarification are needed on 
what constitutes “changing the stream’s aquatic 
character” from which the water is withdrawn. 

Ditches (continued) 



Perkins Coie LLP  |  PerkinsCoie.com 

Canals 

76 

There is no mention in the Final Rule of any 
“canal” exclusion even though, in the West, 
canals often operate in a manner similar to 
ditches.  There is a statement in the final rule to 
the effect that canals “can” be jurisdictional 
tributaries, and there is a reference in the 
preamble to canals becoming jurisdictional if they 
move water between traditional navigable waters, 
i.e., by meeting the definition of “tributaries” (p. 
180).  The existence and scope of any canal 
exclusion must be clarified.  Further clarification 
on the status of sub-surface drains would also be 
useful (p. 140).  
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Wastewater/Stormwater 

77 

Exclusion for Water Systems: 
Although the final rule is clear that the 
wastewater system exclusion remains intact, 
the status of portions of water systems, 
including recycling, recharge and reuse 
facilities, is uncertain (pp. 179-180).  The 
existence of an exclusion for these “water” 
system components must be clarified. 
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Stormwater Control Features: 
There is an exclusion in the rule for 
stormwater control features “created in dry 
land.”  While the preamble states that “dry 
land” is defined in the 1986 and 1988 
rulemaking preambles as “not streams, rivers 
and lakes” (p. 173), uncertainty remains as to 
the locations that qualify for the placement of 
such features. 

Wastewater/Stormwater (continued) 
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What Areas Are Considered “Dry Land” for 
Stormwater Exclusions? 
Stormwater control features are placed in low lying 
depressions or drainage ways that periodically flow in 
response to significant precipitation events. This 
includes natural drainages in forest lands where 
devastating fires have created the need to install 
facilities designed to control post-fire sediment and 
debris flows.  Though the preamble indicates that “dry 
land” can be further defined during implementation (p. 
177), the best time for clarification is now as, 
especially in burn areas, decisions must be made 
expeditiously once the fire is out. 

Wastewater/Stormwater (continued) 
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Breadth of Significant Nexus Test: 
The new definition of “significant nexus” raises 
serious questions, as does the associated 
preamble discussion.  The definition identifies 
a number of “functions” supposedly relevant 
to the nexus evaluation that do not focus on 
the quality of the isolated waters determined 
to be jurisdictional, but rather upon the 
“potential” impacts to nearby traditional 
navigable waters (TNWs).  

Significant Nexus 
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Requested Implementation Guidance: 
Implementation guidance is needed to allow for 
case-by-case determinations concerning whether  
ephemeral and intermittent drainages in the arid 
West with infrequent flow have a significant effect 
on the integrity of traditional navigable waters.  
Such guidance could provide:  “For ephemeral 
and intermittent drainages in the arid West 
[defined term], an applicant may demonstrate to 
the Corps that the drainage lacks a significant 
nexus to a traditionally navigable water.”  

Significant Nexus (continued) 
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